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“is of a a felonious assaultcharge charge Baer with upontoconspiracy
feloniouslyA. there toH., intent andwith the said A. H. ravishthen

and and will.” The conspiracyforce herca2’nallyknow, by against
to committed thewas, Baer with seduced andproved charge having

theycrime of with said A. H. The offence which wereadultery
theywith to the 02ie which werecharged commit, andconspiring

different, andto have to areproved commit, thatentirelyconspired
thisa material must as laid. eUnderbeing chargeaverment be proved

a chargethe no to to meet suchcould have noticerespondents prepare
as and andwas was substantiallytheir offerice notproved; plainly,fully

forto was to bechargedthem. oneTheformally, conspiracydescribed
another,and is a in ato for materialpurpose, proved be This vailance

averment.
In v. the defendants were506,Commonwealth 7 Met. indictedHarley,

for a but was of a t­A., conspiracyto defraud theconspiracy proof
o did sustaindefraud the that the not theHeld,public generally. proof

theindictment. So at bar, allega­in the case the variance between
tion and the and not sustainedfatal, bythe indictment wasproof was
the proof.

Case discharged.

Woodman v. Woodman.

1860.$},34®,Married Construction LawsWomen— Chapterof

of her fatherPersonal which came to a married woman willbyproperty,
husband,1860, her her didafter the act of intestate beforeupon dying

ofin the to the of section 7 theprovisionsnot vest husband according
herwomen,in to married but remained separateact of 1846 relation

1860,of to be and disti’ibutedforce of the act administeredbyproperty
herheld to herbylike other use.property separate

M, fromWoodman,Sai'aliAppeal, Woodman A. theagainstAnnieby
A.of of Sai’ali Woodmariappointing administra-judge probatedecree the

to settlenon of Woodman. In orderde bonis of the estate Abigailti’ix the
case,in this theagree followingof law involved the parties toquestions

they by agreementthe that are notfacts, estoppedwith condition such
testimony,them, shall hereafteror either of desire to takethey, andif

in such manner astestimony evidence,tlie facts such or othersettle by
neverdone had such been made.they might agreementhave

andis onlyAbbe of theWoodman, years age, daughterelevenMary
in 1861. F.Woodman, March,of Charles F. Challeswhochild died

and the sons and childrenS. Woodman were ofonlyWoodman John
of the motherWoodman. wife NathanThe andWoodman ofNathari
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Charles F. and John S. Woodman, was a ofAbigail Chesley, daughter
Samuel of Durham.Chesley, Samuel 1860,diedChesley August,after
and before the death of his who died indaughter Abigail, January,
1864. Samuel Chesley, 1860,before his wifegave daughter Abigail,
of Nathan Woodman, a certain amount of and bypersonal property;
his will he hergave ofpersonal chiefly stocks, toproperty, consisting
the amount $3,000of $4,000.or On the death of WoodmanAbigail
her husband March,took administration of estate,her and died in 1869,
without thecompleting administration. his will, Nathan WoodmanBy
made John S. Woodman of his Johnresiduary legatee estate. S. Wood-
man died in 1871. Said JohnApril, S. Woodman the sur-onlywas
viving child of said Abigail Woodman, and said Abbe WoodmanMary
was her only surviving grandchild. It is that theagreed personal
property saidgiven to said SamuelAbigail by intoChesley came the
hands said Woodman,of Nathan and that, it own,as his heclaiming
filed no thereof,inventory and that, at his it intodecease, thepassed
hands of said John S. Woodman, administrator and residuary legatee
of said andNathan, that said S. adulyJohn filed bond as residuary
legatee, and never filed ofany inventory estate,said received,but
claimed, and treated the to saidproperty bequeathed saidAbigail by
Chesley'as and of the ofpart parcel estate said andNathan, received
the same and the same as and parcelclaimed of the estatepart be-
queathed to him as residuary ;of saidlegatee Nathan that, theupon
decease of John S., thesaid bothproperty, given bequeathedand by
said to saidChesley Abigail aforesaid,as came into the hands and pos-
session of said Annie M. as the andexecutrix of saidresiduary legatee
John andS., that nowshe toclaims hold the as andbeing partsame
parcel of the S.,andestate of Johnsaid as will;to hisbelonging her under
that a portion of the identical stocks tobequeathed said Abigail are
now held her,by said M.,Annie and a had beenportion intochanged
other stocks, some said ;John S. andby some saidby Nathan that said
Sarah A. is the mother and duly ofappointed guardian said Mary Abbe,
and, as guardiansaid and next friend of said sheMary Abbe, petitioned
to the judge of for the ofprobate incounty Strafford, July, 1872, to be ap-
pointed administratrix de bonisnon of the estate of said Wood-Abigail
man, and was so andappointed, bondgave that inaccording saidto,law;

stated,shepetition sets forth the of allsubstance the facts herein to-
gether with the fact Nathanthat said Woodman never completed the
administration of the estate of said Abigail, claims that saidand Mary
Abbe is heir,next of kin saidto Abigail, and, as her is entitled to one
half of estate,the andgivenboth bequeathed by Chesleysaid to said
Abigail, aswhich, aforesaid,and intopassed the hands of said John
S. and increase,withM., dividends,Annie and interest. Said ap-
pellant contends that the facts stated saidupon Mary Abbe is
not in law devised,to ofentitled theany estate orgiven, bequeathed

saidby to saidChesley Abigail, and that the factsupon stated there
is no estate of said on which toAbigail administer,the but that said
Nathan, out ofby letters alltaking administration, reduced the estate
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of thesaid it becameto liis own and thatAbigail therebypossession,
individual of said Nathan.property

Ira for thePerley, appellee.

byThe general is, givenwhether thequestion personal property
intes-Samuel on deathWoodman,to his Mrs. herChesley daughter,

tate, to estatewent her of or a of her husband’skin,next became part
and was legally administered as such.

Mrs. in undertookAbigail questionWoodman the personal property
anythe will that actof her of act of 1860. Byfather virtue theby

“ orman'icd from the interferenceuse,women held to her own free
husband,control of orher all bequeathed, given,inherited by,property

lim-itself, anyto withoutconveyed her.” thisTaking byprovision
itation of the it theused, unqualified propertylanguage gives general

act saidto the if thewife. This would thebe the effect of provision
hus-of thenothing more. But act an reservationthe makes express

doubtband’s of this to itright beyondand would seemcourtesy; place
andthat the intention was to estate of the wife every qualitythegive

inevery expresslyincident of the caseher,absolute in exceptproperty
reserved, decease,her theclaims to the afterincluding property —for

death; inclaim to thiswould after her andcourtesy exceptioncome
to otheranyfavor of the husband not if he was havewould be made

in should theinterest the of his who intestate. Whyestate wife died
if ithim,of the reserved toright husband to becourtesy expressly

inestate,not her life-timewere intended that other to herevery right
ofor after her was him ? The intention thedeath, to be taken from

itself, held under the actact, construed is thatby theplain, property
title,should have all the and of an absolute exceptincidentsqualities

far as it is incidentsand, amongso otherby itself,the actqualified
ofan her nexttitle, intestate,of absolute on todyingshould hergo,

ofof the a de-kin, under the statute which estategeneral disposes
thatowner I it to -be concededIndeed,ceased intestate. understand

went, of Wood-the in on the death Abigailpersonal property question
man, to distribution was thekin, byher next unless theof controlled

in of 1846.the 7th section of the actprovision
should theIn order that in the act of 1846 governthe provision
woman under thedistribution of a marriedbythe estate heldpersonal

ofin force at the death the1860,of the must have beenact provision
an held un-and to estatewoman,married must have been applicable

annot to estateder the act of 1860. was applicableThe provision
held under theonlyact of to estates1860,held under the but relates

1860,act of itact of 1846. If it to held under therelates estates
the dis-must be it was a rule governingbecause intended as general

of all to their use.tribution estates held married women separateby
es-anyIn the first do not includethe terms of theplace, provision

1846; but, contrary,ontates those held the act of theunderexcept
underthose arisingthe terms of the all cases butexcludeprovision



December, 229WOODMAN v. WOODMAN.1873.]

“ woman,If to sep-the act itself. herany married holding property
andact, intestate,arate use all rightvirtue of this shall herby die

istitle to thus in husband.” Herethe held shall vest herproperty
of to to theact,the the under the isdescription which, goproperty

husband on is a the statu-death of the wife intestate. It ofthe part
theof to husband ontory the which is to thedescription goproperty,

wife, act;of ondeath the that it is of andby inquiringheld virtue this
is of thisany descrip-whether within that noproperty partprovision,

tion can of act of 1846bybe and not virtue therejected, heldproperty
is un-excluded the terms It would be anby of the itself.provision

stretch of the extendedprecedented construction to hold that provision
to not them.cases included the excludedby act, bythe terms of but
If bywe our in to heldexamine previous legislation regard property
married to shalluse,women their we find additionalstrongseparate
grounds for that of this was suchconcluding the intention provision
as is to inwit, that it should be limitedplainly expressed, application

“to held virtue ofproperty by that act.”
Statutes,theBy Revised married held to their solewomen property

and use, hadtheywhere been ill-treated and deserted theirseparate by
husbands. In the sec. of 149 there is in7th ch. a provision, general

thatterms, “whenever married woman shall be holdany entitled to
in her ownproperty and to her own suchright use, estateseparate

shall be administered and in ifinherited the same manner as she were
sole Eastman,and unmarried.” It is bysaid in v.J., Phelps,Wakefield

N.37 H. 301, 302, terms,that this inthough generalprovision, applied
only to the ofclass cases in that inmentioned which a mar-chapter,
ried woman held to her use on account of mis-property someseparate

or husband,conduct of the andneglect that this asprovision operated
a on thepenalty husband. If the in the 7th section of theprovision

rule,act of 1846 was' intended to allgeneralas a casesapplicable
where married women use,held to their andseparate notproperty
limited, as is stated in itself,the to toprovision held the soleproperty
and use of thatthe wife virtue of aseparate by statute, then married
woman, who had andearned after hadmoney acquired sheproperty

husband, separatebeen deserted by her and held it to sole andher use
statute,theunder would ifit, intestate,leave she died to the guilty

husband and not to her It toquitechildren. is impossible suppose
that such was tointended be the effect the statute of 1846.of

after the act 1846 had inAgain: yearsof been twelve operation, the
of 149, Statutes,7th section ischapter by J.,Revised treated Eastman,

of v. asdelivering opinionthe the court in then inPhelps,Wakefield
force, and law on thebearingof theconstituting existing questionpart

“statute,under says,consideration. After he The clauseciting the
wife,as a shall histhe husband who desert andoperates penalty upon

that it to andshows is such that section not toapplies,thepersons
inhusbands to too for301. It would be clear ondoubt,seemgeneral” p.—

and v.reasons on thatgeneral authoritythe of thePhelps,Wakefield
7th section of continued to be inStatutes, force,Revisedchapter 149,
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of 1846and actgoverned it,class of in after thethe cases embraced
thesection offollows,was and it that the in the 7thpassed; provision

to all casesact toof 1846 was not be of general applicationintended
thatuse; andwhere tomarried women held their separateproperty

itself, tothis is in actas limited theprovision applied only, expressly
thatvirtue ofheld women to their useby bymarriedproperty separate

act, and did The that a pro-not other notionexistingto cases.'apply
it wasin in whichvision, limited terms to cases under the actarising

inserted, cases,and to have beennot other couldexistingapplying
to rule to con-intended down aand establishlay general prospective

in alltrol the of and toconstruction all future be impliedlegislation,
tobylaws afterwards enacted to estates married womenrelating held

in is too extrava-use, laws,their not mentioned suchseparate though
thisfor law 1860gant byserious If the of is affectedconsideration.

1846,of it is that pro-the 7th of act of becauseprovision section the
itself; ifvision was and the provisionreenacted the statute of 1860by

byin orthe 7th section of act of 1846 is not reenacted, expresslythe
1860, to anin the that does not applyact ofimplication, provision

ofin the statuteestate held under the of 1860. There is nothingact
ofthat or the 7th1860 shows an to theadopt provisionsintention enact

under newsection of act of 1846 as to held thethe estatesapplicable
in to marriedstatute,statute. This is a “'An actentitled relationgeneral

toofwomen.” There is no reference in its or itstitle, any provisions,
inor1846,act of 1846. It is an in addition to the act ofthe not act

it; de-amendment of nor is there in the andscope generalanything
ofof the show any provisionact to an intention to enactsign or-adopt

contain, and doesact of 1846. The act of 1860 was intended tothe
in fact it into effect withoutcontain, every necessary carrytoprovision

1846;to it allin the act and reenacts theresorting anything provi-of
to thesions of the act of 1846 which it was intended should apply

the mar-statute, as for suits for and againstnew the provision—such
inwoman, husband,the theried for of etc. Thesecourtesy provisions

that inten-1846 the inference is irresistible thereenacted,act of being
ofto in act of 1860 all thetion was include the provisionsexpressly

should new statute.1846,act of which it was intended to theapplythe
of and the res-in the 7th sectionprovisionThe connection which this

ofin and reenactment1846,ervation of stood the act of thecourtesy
to show that theother, very significantand the omission of the areone

clausewas not intended to to the new act. Theapplyomitted provision
“ Ifthis is as follows:section,of 7th which contains provision,the

woman, ofofbymarried virtue theany holding provisionsproperty
all in thus held shallshall her theintestate, light propertythis dieact,

husband, in relation thereto is madein her unless othervest provision
mentioned;or conveyancesthe terms of the contracts herein beforeby

and tene-shall his in all landsby courtesyand he be entitled to estate
Here,if had inheld his as this act not beenwife, passed.”ments by
of 1846connection,and in immediate the statutethe same section

inthe shall havethe and interests which husbandrightsdescribes
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his wife to her and her death.property byheld sole use afterseparate
Now the statute of 1860 and whichdoes enact theadopt provision
secures husband his orbythe estate and does not enactcourtesy, adopt
the which him the of wife who hasgives estate hisprovision personal
died isintestate. The conclusion not to the statuteavoided, that,be in
which did and one of omittedenact these and whollyadopt provisions

other,all mention of the was no tothere intention enact or theadopt
omitted It is 1860veryalso material thatprovision. saysthe act of

of the Ifnothing byadministration husband of the wife’s theestate.
husband ofunder the act 1860 was held toentitled to the wife’s estate
her law,use at common and 1846, whyunder the ofseparate statute
under of 1860 thatthe act is not to him ? her estateright reserved If

kin,held to her touse went her next of and husband hadseparate her
;it,no interest in no andthere was reason shouldwhy he administer

her next of kin would administer under if she werethe asgeneral law,
a sole. And this for administration husband wasprovision by thefeme

omitted, under had noevidently because the act of 1860 the husband
interest in the estate held to whenpersonal by use,the wife her sole
she died intestate.

aBy well-settled rule of inconstruction, where a later statute there
is a of subject-matter statute,revision the of a theand laterprior
statute the of statute,covers whole the statuteground prior the earlier

later;is the and arepealed by of the statute omittedprovision prior
in the later is intended to be This rule is to therepealed. applicable

case.present
Besides, the act of 1860 that all acts and ofprovidesexpressly parts

acts inconsistent with the act are is an em-thereby Hererepealed.
by statute,declaration the that withphatic all law's inconsistentprior

areit andthereby repealed, 1846,the of the act ofprovision thegiving
the wife’s tóproperty husband,after death the is inconsistentclearly

of ofwith the the act 1860.provisions
1846The act of related to casesonly where there an intentionwas

womanthat a married should hold to lier use,soleproperty expressed
in an incontract, the whichante-nuptial or or undergift conveyance

it;she took and that act merely enabled to hold to herher the property
“use, accordingsole to the intention, without the interventionexpress

aof The act oftrustee.” 1860 included such but tocases, extended
wasothers where there no that shouldintention theexpressed property

so If the act of had of 1860be held. 1846 never actpassed,been the
would have covered case act Anevery provided for the of 1846. ex-by

that aintention married woman to herpressed' should propertyhold
and use, certainlysole would not her from so holdingseparate prevent

it As, therefore,under the of the 1860. theprovisions act ofgeneral
act of 1860 the act of was noground 1846,covered whole of the there
occasion to embarrass the statutes on footby relatinglaw twokeeping
to sameexactly legislaturethe The thereforesubject-matter. passed

1860,the act of not in a1846, generalamendment of the act of but
statute and suchcovering ground reenactingthe of the statute 1846,of
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inas were intended to remain force.of the former statute Theparts
the matter statuteis clear to revise whole of the ofintention quite

toof it as in1846, such were intended be continuedpartsadopting
force; the husband theand, by omitting the which estateprovision gave

thatintestate,his wife if she died was Thisof repealed.provision
Wilson,rule inby Bell, J.,case falls under the stated C. State v. 43

“419,N. H. where some of a revised statute are omittedpartsthat
they are not to be but are torevision, by construction,in the revived be

as annulled.”considered
act of 1865 is inThen, that,the to show the under-decisiveagain,

this ofof the of the seventh section thestanding legislature, provision
1846, 1860,act of in force,act of after the was and tonot applicable

thatunder act.arisingcases
in1865,act ch. is entitled “An addition to an4080,The of act act

4,an in relation to married 1860.”women,entitled act Itpassed July
an aact,was not to construc-undertaking give legislativeexplanatory

1860. It was in that madeact,tion to the act of addition to and three
in the as it Itlaw stood under the act of 1860. ex-changesimportant

of that act to casestended the where married women acquiredprovisions
and it husband twomarriage; gavebefore to the inrightsproperty

his wife he had 1860,the of which not under the ofactproperty —the
use,toestate,to her held her if she died intes-right personal separate

; and, will,if made a the same that she havetate she would hadright
his It him the hergave rightin to heldproperty. personal property

inuse, of inintestacy,to her case section threeseparate by providing
“ holdingwoman,if married to her sole and separatethat any property
in with this or theuse, addition,accordance act act of which this is an

intestate, said shalldie and be administered as ispropertyshall vest
of ch. of the 1846.” act of 1865,in sec. 7 327 laws of Thisprovided

of 1846,the seventh of the act of wasthe sectionenacting provision
1864,until after Mrs. Woodman’s in anddeath, January,not passed

inof the seventh section of act of 1846 was notthe the forceprovision
1865, bythe of and to the held Mrs.under act applicable property

1860,act of when inunder the she died 1864. shouldWhyWoodman
as ofthis be decisive this case ?regardednot
as itlaw stood under of 1865 two years,The remained the act about

164, 4,the sec.by Statutes,it was General ch.again changedwhen
husband the inwhich the takes share his deceasedunder same wife’s

in his,that would whether testate intestate.she she died orestate
to tobegan relatingthe law theSince the statutes intermeddle with

has beenwomen, legislationof married the of the state soproperty
that no to the construc-experimental guideandfluctuating apparently

can be found in onanytion of a statute settled thelegislative policy
thehowever, has been to wife’sgeneral tendency,Thesubject. give

in more the and incidentsinterest her estate more and character all the
anof absolute property.

Woodman, Abigailthe infant Mrs.Mary Abbe ofgranddaughter
of if to ahas been no and she is entitledWoodman, guilty laches,
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cannot bein her right prejudicedher grandmother’sshare property,
ofto include the in the estate Nathanaby propertywrongful attempt

admin-of Woodman has never beenAbigailWoodman. The estate
istered, returned,has nor has there been anyno been decreeinventory

so theto it. And in to administration es-upondistribute therespect
and John S. Woodman.tate of Nathan Woodman doneNothing

Andcan of therights questionthere affect the Abbe Woodman.Mary
of the estateis, whether,now the administration of Abigailupon

Woodman is entitled to a share.Woodman, AbbeMary

A.Ira forEastman, the appellant.

is ToThe this case this:question by whom doespresented the
and that whichboth that which was wasproperty, given bequeathed by

Woodman,Samuel to hisChesley Abigail belong? Thedaughter, ap-
claims it tothat, ;the facts allpellant stated, belongs herupon while

the tomaintains that one half herappellee goes daughter, AbbeMary
Woodman, and half to thethe other appellant.

of atsubmit,On behalf the we That commonappellant, law, the—I.
all both that was Mr.being given bywhichproperty personal, Chesley

lifetime,to his in his as also that which hedaughter bequeathed to her
will, husband,by his would all Nathan herpass Woodman,to by being

course,reduced to bis of to hersubject, debts. Thispossession, might
be done of or herduring wife, death,the lifetime the after by his tak-

administi’ation Atherton Alaing Question,on her estate. v. 46 N. H.
205, and authorities there cited. Numerous other authorities might
also be cited were it deemed necessary.

of itIndependent, then, statutory wouldregulations, seem thatplain
the Woodman,in would all toproperty question Nathan andpass from
him to his son, John S. and from himWoodman, to his wife, the
apellant.

II. But ofthe statute 1860 is relied asupon annulling entirely this
;rule of the common law and a elaborate andvery ingenious argument

has been furnished the and able for theby learned counsel toappellee
sustain this position.

farSo as the Mr. to hisgiven by Chesley daughter is toproperty be
toregarded gift being made the statute ofprior 1860—we sup-—the

exist;that andpose questionno serious can that to that extent the
ward of hasthe no the rule of the commonappellee claim, law being

The counsel makes no allusion to distinctionapplicable. any between
ofgiventhe the and thebefore enactment the statuteproperty prop-

erty 1864;the did not tillbequeathed will, which take effectby but
“he argument by Abigailcommences his that Woodmansaying took

in ofthe under the will her father,personal property question by vir-
tue of the of yieldsact 1860.” We therefore assume that he all right
to that of which was to Mrs.part the Woodmangivenproperty before
her father’s death and before of and1860,the act claims only that

was bequeathed bywhich the will.
VOL. 15liv.
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this property,In the of statute of 1860considering uponeffect this
Thatfirst the act of 1846.we would call the attention of the court to

“that or ofdevise, conveyance, bequeststatute enacted any property,
towoman, bereal, or be to marriedmixed, madepersonal, may any

andtrustee, sep-to her soleheld her without the intervention of aby
andhusband,”from of heruse,arate free the interference or control

she should hold samethat the accordingly.
“ If marriedanyThe seventh section of that is as follows:act

act,of shallwoman, to her use virtue thisholding separate byproperty
her in thusintestate, all anddie interest theright personal property

inin is rela-husband,held shall vest her unless other madeprovision
the of the or hereinbeforeconveyancestion thereto terms contractsby

mentioned; courtesy,and his inhe shall be entitled to thebyestate
wife, hot beenlands and held his if this act hadbyall tenements as

however, that in it shall necessarysuch case beprovided, anypassed;
deceasedthe husband to on of thefor take administration the estate

; and shall and all the interest ofwife he hold such personal property,
estate, subjectin real his the toany courtesy,the wife estatesaving by

of all or after thethe debts her either beforebyincurredpayment
marriage.”

this statute it seem would have the absoluteBy would that the wife
title to all the held her in the manner therein specified,property by

asshe could his tenantthat not her husband ofexcept rightsdeprive
it ascourtesy.the She could of she might duringby pleasedispose

life, choose,or could will it to she to be takenher whomsoever might
death, to and husband’sby her her her debts herlegatees upon subject
If intestate,the she died all herrights by courtesy. personal prop-

inheld vested her took administrationhusband, providedthus heerty
estate, unless other inon her there was some relation theretoprovision

or itin the contracts which held.conveyances wasby
But, in order that should it necessaryshe so hold the wasproperty,

”“ devise, held,or which it wasconveyance, bythat the bequest
If it theso it. was so then she hadshould sameexpress expressed,

and the in thatover the same it she would haveproperty rightspower
in held the act of 1860. of both actsunder Theproperty phraseology

“that of isis identical. In 1846 she to hold the tonearly property
and the or ofuse,her sole free from interference control herseparate
” “husband; and in of is to1860, use,that she hold to her own free

or control her husband.”from the interference of
this,then, was of act of ?objectthe the 1860What, Evidently —to

ex-devise,all of the ornecessity having conveyance, bequestremove
in should held,the manner which the be and to providepress property

agiventhat whenever was will or otherwise to marriedbyproperty
towoman, or or should itconveyed her,to inherited she hold herby

use, it in the bysole and whether so title whichseparate expressedwas
held it or not. And act.she to that and that does the ofonlyextent

go.1860
isNow, it that the 1846 all its wereargued provisionsact of and
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first,And,tbe act of 1860. because the samerepealed by provision,
of isbe his by courtesy,that shall not thedeprived rightthe husband

1846acts,both while the other of ofprovisionsto be found in the act
in thisnot alluded to in act of 1860. But we fail to itare the view

thanTo it that this morelight. exceptionus showsappears nothing
this, should not have the devisethe wife to orpower bequeath—that

off of itrightthe so as to cut the whichcourtesy,property power
exist it not in thebe claimed would weremight containedspecially

inact. And which this sub­the crudeness exists the legislation upon
byand is so the thatexpressed sayswhich well counsel heject, when

“ to toSince statutes intermeddle with the law thebegan relatingthe
women,of married the of the has been soproperty legislation state

thatand no to the construc­fluctuating, apparently experimental, guide
of intion a statute can be found settled theany uponlegislative policy

that sosubject,” forbids the conclusion a havepalpable wrong could
andby bybeen intended the this clauselegislature inserting courtesy

others, as that the husband should no1 of theomitting take share per­
intestate,sonal of alldying gothe wife but that it should toproperty

kin,the next of theeven to remotest collateral.
Again: it is said that the statute of 1860 was a ofgeneral revision

the of act of and thesubject-matter 1846,the that latter was thereby
ofrepealed the enactment the former. But we submit a com-by that

of two showsthe statutes that such was not the case.parison plainly
No allusion made in ofwhatever is the act 1860 to the very important
matter of the descent of the in the shouldpersonal case wife dieproperty
intestate; established,and wellthe rule is that the later muststatute

former,cover the whole of the otherwise the ofground. theprovisions
informer, not remainedexpressly force.repealed,

And inmaythe same remarks be made to theregard repealing
in of 1860,clause the act that all acts and of acts inconsistentparts

that shouldwith act be The of of 1846repealed. the actprovisions
are not inconsistent with the act of 1860. By former,the heldthe wife

use,to her and ifthe sole it was so inproperty separate theexpressed
; latter,deed hold itby the she would whether so or not. Itexpressed

made no her indifference with the sherights whether heldproperty
former,under the one statute or the other. theBy she could dispose

the as might will,of she her orproperty please during lifetime, by
to debts and her husband’s ofsubject rights courtesy; byher and the

latter, do ofshe could no more. The both statutes was toobject bene-
husband;fit the not to the andwife, her underinjure powers both

Where,the then,statutes are the and her same. issame, rights the
of with latter? And if thethe former the hadinconsistency legislature

of of1846,intended to the act or its the com-repeal any provisions,
mon and andto, theyusual course would have been resorted would

“1860,said,have in the clause of the act of that the actrepealing of
1846, and acts and of acts inconsistent with theall ofprovisionsparts

that,this toact, are do andhereby Failing thererepealed.” being
itacts,no in of the two wouldinconsistency object grossthe be
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re-thus1846 wasofhusband to hold that the actto tlieinjustice
pealed.

that,showtoit of 1865 is decisiveis said that the actBut, again:
the seventhofthein of theunderstanding legislature, provisionthe

seriouslyit to bewas in But isof the act of 1846 not force.section
of1865, anyorthe oflegislaturethat the ofunderstandingcontended

inthe courtis to1860,to governbody subsequentother legislative
wouldIf weso,of of 1846 ?act,of that or the acttheir construction

under the apprehen-1865that the act of was probably passedsuggest
thebytakennowgroundthat thebody extraordinarysion of that

it theto; and againstbe resorted to guardmightappellee perhaps
regarded1865ofBut it seems that the legislatureact was passed.

woman,it that if marriedforce, anyin forthe act of 1846 provides
saidintestate,use,and shall dieto her sole separateholding property

7in sectionasand administered isshall vest be providedproperty
repealed,If wasof laws of 1846. the act of 1846theof 327chapter

of re-insteadof then thecontended, 1860, legislature,the actbyas
in spe-enacted1846,this section of act of would haveto theferring

understoodBut they evidentlythe of the same.cific terms provisions
in force.it to be

the provisionsis said this cannot underit thatAgain: passproperty
notwas1846, thesection of the act of propertyof the seventh because

that thissubmitof that act. But weunder the specialheld provisions
not adopt.court willconstruction,narrow a and one which theis too

solethetoact,in thatwas held in the manner statedThis property
notwill; the courtbeing held,of and thusand use the wifeseparate

will, byortheofit was caused by express provisionwhetherinquire
intentionlaw, theofnecessitywhich theby expressingforce of the

actthebyMoreover, act of 1846 not being repealedremoved. thewas
intendedthat the1860, legislatureit is but tolegitimateof presume
as neces-farsoof the act of 1846 should apply,that all the provisions

actanof that where1860,the the general principle,to actsary, upon
sametheof a actthe newby uponis not repealed passagespecifically

areandforce,act inall the of the former remainprovisionssubject,
act. Weand in effect a of the newreenacted madesubstantially part

sec-sevenththethat, act of 1846 was passed,do not contend when the
legis-thethator to future butlegislation,tion intended could applywas

lawgeneralin 1860 to byundertaken the act of establishlature, having
notdeed, andin will orto be therequired expressedwhat before was
allinhusbandto therightsthe statute thegivinghaving repealed

in forcebethis shouldin that intended that sectionway,heldproperty
mainthe1860,ofall such under the actacquiredand govern property

intentionthehavingofnecessityof that act to remove thebeingobject
arethe appelleethat ofmaintain, then,We the positionsexpressed.
onadministrationand thatuntenable, Woodman, by takingNathan

sectionof seventhestate, the therequirementhis wife’s withcomplied
herbyher; tostatute of 1846 and the givenof the personal property

com-atandin force of the statutehim, byfather vested boththereby
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mon to Andlaw, and from him it descended the appellant.legitimately
consideration,here would of another view of theworthywe assuggest,

is,case, inasmuch as statute 1860this, whether,which is the of—
ofin heldterms, silent the of the descent thequestionupon property

wife, husband,the it to the under the rule of the com-by does not pass
mon do not that shall have greaterlaw. We desire the husband any

but,wife,than the in the crude ofprotection from the court legislation
;the it is arepresent rightsoften difficult to ascertain what thoseage,

but in of 1860,we cannot that our the actlegislature,believe passing
inintended to the husband of an intestate wife of all rightsdeprive

her send it as toand to would oftenpersonal off,property, happen,
relative;some unknown and unheard-of nor can we con-collateral
anyvince ourselves that the at suchcourt will arrive conclusion.

The in is acounsel,the brief of the learned that heresuggestion
wrongful to this in the of Nathaninclude estateattempt property
Woodman, is not All that askswarranted the facts. theby appellant
is what of land;she is entitled to the andby thejustly probablylaw
the ofof this minor a from herexpectations very large inheritance
maternal induced her Nathan Woodman,relatives to takegrandfather,
the course which did in tohe thisregard property.

J.Ladd, As to the by Samuel topersonal given Chesleyproperty
his made;daughter before serious is andAbigail 1860, questionno
there would seem be noto doubt but that the seventh of theby section

ofact 1846 1846, husband,of ch. it invested her Nathan(Laws 827)
Woodman, taking estate,administration on toupon her accordinghis

v.Atherton Mc­Question,46 N. H. 205.
The iscontroversy ofrespecting chieflythe property, consisting

stocks, which took under willAbigail her at some laterfather’s time
than August, hand,1860. On the one it is contended by the appellant
that, although this came to Woodman after ofproperty Abigail the act

1860,1860 of eh. took and in(Laws 2342) effect, that,such way by
the terms act,of that she held it to ownher use free interfer-from the

husband,ence and control of her still, intestate, itsherupon dying
distribution is to be governed by 1846,the seventh section of the ofact
which the togives whole the husband takes administration.provided he
On isthe other ithand, 1846,contended for the that the ofaetappellee

its terms,by express has relation to a marriedonly heldproperty by
aet;woman to her use virtue fairlythat that it cannotseparate by of

be anregarded as the to a ruleby lay downattempt legislature general
which should and ofcontrol the distributionoperate prospectively

heldproperty by married women to their use virtue ofseparate by any
future acts that be of tomight regardedthat the act 1860 is bepassed;
as a of ;revision ofthe whole of the act 1846 that thesubject-matter

tointention was such of earlier as are includedrepeal the act notparts
later;in the that the of issection 7 of the aet of 1846 incon-provision

sistent with the andabsolute title conferred the wifeownership upon
section 1by of of and1860, bythe act is therefore expressly repealed
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of learnedof The theargumentsthe clause that act.repealing printed
exhaustive, and seems toon are and littlecounsel both sides elaborate

for the reasons thus urged uponbe left the court but to variousweigh
consideration.our

It came to married womancannot be contended that which aproperty
act,in heldthe in that was1860,after act of one of the ways specified

virtue of of it a of the phrase,the act 1846. Is fair constructionby
“ act,” asthis usedholding to her use virtueproperty separate by of

1846, that sectionin section of the act that of7 of the provisions
isof whichare to be to the andonly titleapplied ownershipproperty

in effect of that particularthe married woman the force andbyplaced
narrow, by? thearguedstatute would such too asor, a construction be

inall held theand should it be held to mean propertyappellant?
of that statuteout, particularmanner there forcebywhetherpointed

ofany byor other which makes for the holding propertyprovision
?married women to usetheir separate

isWe are of this of quitethat the reasonweightopinion upon point
in favor of thedecidedly appellee.

The the viewused furnishes alanguage argument againststrong
for If intended tocontended the the hadby legislatureappellant.

to anda rule on should begeneralenact the which applicablesubject,
theythatcases,the distribution in all it isgovern quite incredible

they did,inhave itscarefully application waywould limited the
for totheyand this the most could employ,select wordspurpose apt
that should to whichonlyshow it have to the titlerelation property,

of thein act itself. The usebywas created the married woman the
of indicate a onwords, act,”virtue this seems to consciousness“by

ofthe of that the act bore the characterlegislaturethe somewhatpart
the ofconsequencesan and to limitaexperiment, carefullypurpose

to takethe which it wasto theexperiment subject-matter uponprecise
effect.

this has counsel onThe on characterizedlegislation bybeensubject
this seemsboth sides as andfluctuating and apparently experimental,

thereinact,to furnish one which area reason ofwhy the'provisions
not beitself,in their to the act shouldlimitedexpressly operation

substantiallyand thecoveringcarried forward on another actingrafted
in act to indicatenothingsame when there is theground, subsequent

that such was the intent.legislative
It is counselto the of theunnecessary argumentrepeat appellee's

this in the that the rea-sound,think it is main andWeupon point.
sons then a answer.do not admit ofurged satisfactory

It this in the of 1846 was in effect repealedfollows that actprovision
1860; we thissaythe act of and makes no difference whetherby it

is incon-the earlier statuteresult arises out the fact thatpractical of
that the laterlater,sistent with orrepealed,the and so is expressly

earlier, impli-byact the and socovers the whole ofground repeals
it.omitted Thecation of act as are fromsuch the earlierparts

a of distributionis, expresslythat the earlier modepoint act provided
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itself,limited and so ownto held virtue of the act itsproperty by by
itterms have no to held virtue of the latercan byapplication property

act, even two sim-though the tenor and of the begeneral scope may
effect,ilar. andformer became of no so wasThe practically repealed

when the latter took the which it toaway wassubject-matter upon
operate.

that,The so far tois,conclusion as the which cameregards property
Abigail father,Woodman the will its herof her distributionby upon
death is to 7 of of 1846, goesnot be controlled section the act butby
to her of kin to distri-accordingnext the law thegeneral regulating
bution of the estates of intestates.

Sanborn Robinson.v.

A estate, witness,of veal ismortgage witnessed one sufficientby only to
the titleconvey as between the and all others who had actualparties,

notice theof of suchexistence mortgage.

EntryopWrit by Thomas Sanborn James H. B.against Robinson
W.(and TheGeorge Osgood agreedadmitted as defendant). parties

theupon following statement:
October 11,1870, Jonathan B. owned demandedKelley the premises.

that he to R.Upon day the Josialimortgaged Dearborn, topremises
secure a note of even date for six hundred dollars. This atmortgage,
the of its execution,time was byattested one witness. Itonly was

15,andacknowledged 11,October recorded October the record as then
1870,showingmade only 18,one witness. October sold toKelley

Robinson and took a the same tomortgage dayback secure a note of
five hundred dollars. At the of the inclose thisdescription mortgage
are the words in :following parenthesis

( of six bhundred dollars
to former.premises subjectare a(said J

This to 21,1870.was recorded Octobermortgage (Robinson Kelley)
1, 1870, Kelley sold noteNovember and transferred the tomortgage

W. delivered to him. claimsGeorge Osgood, mortgage Osgoodand the
took of Itthat he the not theknowing mortgage.mortgage, prior

is not what thealleged notice, except mortgage-deedhe had other
the recordoriginalto him. togave Subsequently(Robinson Kelley)

deedfirst took that mortgage,of the Thomas Sanborn themortgage,
on names of two witnesses.when taken him it the Theby having

27,1872.of the second witness was recordedsignature September
the could recover.ruled, forma,The court that Theplaintiffpro

defendant, Osgood, excepted.
allThe that on the state-parties agreed questions arising foregoing

fact,ment, of or be reserved.whether law.


