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“is, may belanguagethe In section thesubject. compromisedthe 9th
” “section,and shall andliquidatein 10ththedischarged; adjust.”

“ orIf andthe shallread, liquidate adjust,section had compromise,”
the subject.there would be no room for doubt Whetherupon it is

to to that the claim of the estateopen the sureties againstshow the
of no byadministrator was since his valueappointmentever reason of

inhis v. Emerson,was not before the court Wheeler and wasinsolvency
not before us now andand that is not needdecided, not bequestion

Ch. 269In 2Irick,considered. Harker v. Stockt. and(N. J.), Piper’s
estate, 5533, Smith,v. 566,15 Pa. St. and DuerGottsberger that

Inquestion in the sureties. v.was decided favor of Kinney Ensign,
18 Pick. thatseen,as it is intimated under some236, we have circum­

relief,stances entitled to but thatthe sureties bemight question was
then not and not considered.before the court was

Eecree reversed.

Ossipee Hosiery Manufacturing Canney.and Co.Woolen v.

In to collectaction an insolvent anby corporationan assessment for the
debts,of the interests of thepurpose theirpaying creditors will be so

far ondefence defects in theregarded groundedthat no organization of
maintained,the can be unless it could havecorporation been successfully

set in answer to a creditors bill theup stockholdersagainst to enforce
their liability.personal

The plaintiffs’ charter that the first ofprovided themeeting corporators
be calledmight by publication daysat least fifteen thereto.prior Only

fourteen of thedays’ meeting Held,notice was that ifgiven. neither the
e.,the thegrantors (i.of charter nor thestate) grantees complained of

notice,the defect in the the couldpreliminary notobjection subsequently
be raised a in aby stockholder suit theby corporation against him to
recover an assessment made the 136,under provision, chapter 4,section
General Statutes.

A of aorganization formed andcorporation, inoperated gooddefacto
faith, under color of the ischarter, an underorganization the charter,

321,within the of the 1846,statute of ch.meaning sec. 7.
a suit aIn brought stockholder to recover anagainst assessment made

136,under the ofprovisions 4,sectionchapter General Statutes, he will
be as waived theregarded having right that theobjectto whole number
of shares fixed and limited theby was notcorporation subscribed for,
if he has for thepaid stock for which he subscribed.

The order in which the shall the ofparties exercise right challenge ofjurors
withinis the discretion of the court at the trial and theirterm, ruling on

this point is not formatter exception.
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fordemand payment.anecessaryis to constituteNo particular language
made.a isIt is if understand that demandbothenough parties

assess-anto recoverA a a stockholdersuitcorporation againstbrought
The stock-136, 4,ment made under section General Statutes.chapter

“ I supposeasholder to the of the follows:wrote treasurer corporation
it timeme, specifiedare as is thesomewhat anxious to hear fromyou past

haveshallme,due andfor the to I have the moneyassessment be paid.
forhire itormonth,it the of I not borrowfirst next so wouldthought
inme so backwardtime;so short a therefore excuse foryou beingwill

Meld, evidencethat said letter wasmy competentpaying proportion.”
an the that paymentto to the to show admission defendantjury bygo

cor-of theof all the named in the had been demandeddebts assessment
poration.

madeisIf the the assessmentthat some of debts for which suchobjection,
trial, itthenot on atare notthe is insistedbinding upon corporation,

bewill as waived.regarded
extentto theof of a andPayment the debts in the casesonly corporation,

indi-135, Statutes,inspecified againstGeneral can be enforcedchapter
186,vidual stockholders under chapter section 1.

those136, 4,An to payassessment can be made under sectionchapter
chanceryindebts of which the can be enforced billonly bypayment

under sec-under 1,section and no other can be demandedofpayment
tion 2.

a4,135, Statutes,The forbidof section whichprovisions Generalchapter
of itsone halfto or incur liabilitiescorporation contract debts exceeding

in and of its othercapital propertystock andactually paid unimpaired,
in ex-assets,and are and liabilities incurreddebts contracteddirectory;

cess of that amount are thebinding upon corporation.
5 remedySection of the same an additionalsuch creditorsgiveschapter

the ofdirectors suchagainst corporation.
The stockholders under chapterassess themselves to such debtsmay pay

4, ofif debts136, section are liable to the otherthey individually pay
such corporation.

aWhen creditor of a had nocorporation that the corporationknowledge
135,had sec-forbidden,exceeded the limit itbeyond bywhich is chapter

4,tion and thatdebts,to contract could not have ascertainedby inquiry
' fact, the doctrine of him.ultra vires not be towill applied

Assumpsit, by the and Com-ManufacturingWoolenOssipee Hosiery
against Havillah D. anCanney, for assessment made thebypany plain-

theupontiffs defendant as a instockholder the plaintiff corporation
thefor of the debts ch.purpose Stats.,under Gen.paying corporate

Insec. 4. a chal-186, theimpannelling jury, plaintiffs peremptorily
one and thejuror one;the the thenlenged defendant plaintiffs passed
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list ofto the defendant without theexercising right second challenge;
time;the defendant second court thenchallenged a the allowed the

to the to ofplaintiffs drawn take the onechallenge juror place the set
byaside the defendant’s second and thechallenge, defendant excepted.

14,Writ dated February The defendant the general1872. pleaded
issue, and the brief statement: will takefollowing The noticeplaintiffs
that at the trial of said thesuit, defendant will offer evidence that the
charter of said was never thatpretended- plaintiffs duly accepted;
the amount of stock was fixed limited,never and andcapital duly
that the number and the amount of inshares the same were never

fixed;and saidlimited that never underplaintiffs theirorganized charter
within three from its that- said didyears not atpassage; plaintiffs the
time said suit was nor atbegun, before,time nor atany the time of

inthe assessment said declaration mentioned, liabilities;owe justany
and that no demand for the of ofany liabilities thepayment plaintiffs

;in said declaration mentioned has andbeen that wasmade there no
assessment;for saidlegal ground making that said had, atplaintiffs

the time of and said assessment,said demand funds to allample pay
their andliabilities all costs and at saidthereon, time unincum-ample

to satisfy ;bered all claims and allpersonal costs andproperty thereon
that the Avas thatdulysame so ifexposed might have been attached
by said creditors of said and said isdefendant not andplaintiffs; never
has a inbeen stockholder said and never sub-plaintiff corporation

therein;scribed for andshares there not andany are never have been
;any shares in said and that the defendantcorporation never received

any of incertificate stock said and thatplaintiff corporation; no
assessment has been made as saidby writ is alleged.

charter, 7,1866,The isplaintiffs’ approved July as folloAvs: Section
form,1 Smith,is in the usual andDorr, others, theirincorporating

name,andassociates, successors, by theassigns, plaintiffs’ giving them
the and andpowers privileges, making them to all thesubject lia-
bilities, incident to of a similar 2corpoi’ations nature. Section au-

to business,thorizes the on acorporation carry andmanufacturing to
hold “The of saidproperty. stock shall notcapital corporation

of $50,000,exceed the sum shall be $100Avhicli divided into ofshares
“each.” 8. of inAny personsSection three the named the first sec-

tion thisof act call the first of themay meeting bycorporation, pub-
a of the time and of inlishing notice someplace meeting newspaper
in of Carroll, atcountythe fifteen leastprinted days prior thereto, at

any adjournmentAvhicli or thereof a clerk shall bemeeting chosen,
and for and of saidby-lavvs regulationthe government corporation,
not inconsistent with the and of thisconstitution law’s state, may be

* *”established.
Three to held 9,of the called the first begrantees meeting, August

1866, and 25,1866.notice was TheJulythereof defendantpublished
objected that this instead of fifteenonly days’ notice,was fourteen as

charter; that and therequired by meetingthe the first adjournment
andthereof, the thatmeeting, legal;not theadjourned accept-were

yol. liy. 19
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charter, the limitationanee of of corporation,the the theorganization
all acts andthe the and otherstock, by-laws, proceedingsof amount of

byvoidnullities; charter becameof those and that theweremeetings,
Stats., first the charterof 2. At the184, meetingforce Gen. ch. sec.

; fixing; a vote waswas officers wereformally passedchosenaccepted
to$8,000 ; a wasand stock at committeelimiting appointedthe capital

the tomeeting Septembera vote wasby-laws; passeddraft adjourning
theand were6, 1866, by-lawsat which time thesewere adopted;

theonly the was and stockorganizedat whichmeetings corporation
limited.

if ofThe that theforma, by propercourt ruled computationpro
to firsttheonlytime the notice was fourteen days priorpublished

norsuit,did a matter of defeat thisnot, law,such a defect asmeeting,
itthat was not legally acceptedmake the charter void on the ground

; theand defendant excepted.and the not legally organizedcorporation
stock,In took one share of paidthe autumn of 1867 the defendant

stockholder; no evi-a but there wassame,$100 for the and became
of the and hecorporation,that he any meetingdence ever attended

anywas doneany meeting anything havingdid not attend at which
; and noon shares were taken cer-Seventy-six onlythis suit..bearing

ch.town-clerk, by Stats.,was with the as Gen.requiredtificate filed
1870, insolvent, and135, 8. In the plaintiffssec. wereSeptember,

have so to the time.presentcontinued
and heldstockholders, by directors,At a of the called themeeting

that be and is15,1871, anFebruary unanimously,“Voted assessment
aof this who wasmade stockholderhereby eachupon corporation,

A. D. of1870,ofstockholder on or the 15th day September,before
tofor such bestockholder, paidshare share ownedper byeach$200

andthe debtsforthwith,the treasurer of said to payto corporation
followingdue from to nameddemands and this theowing corporation

whose names demands are as follows:and debts andpersons,
“ Co.,L. a list of aboutR. Hersom & follows$5,632.15. [Here

ofand the amount of the debt due eachothereighty creditors, them.]
toAmount, $15,318.28. been priorThe said debts contractedhaving

1870, havingof and of said debtsdaysaid 15th September, payment
and the not beenbydemanded said samelegally persons, havingbeen

this cor-and and ofdischarged, personalunincumbered propertypaid
suit, havingto with costs of notsatisfy same,sufficient theporation

creditorsthat it be attached in suits of the saidmightbeen soexposed
thisagainst corporation,—

“3. that and be instructedVoted the directors treasurerunanimously,
saidsaid assessments forthwith and debts.”to collect pay

declaration,first of it all of saidIn the count the was thatalleged
byhad In seconddebts been demanded. the countlegally (added

during that allegationamendment the was omitted.trial),
letter,The from the of the com-defendant to the treasurerfollowing

inintroduced evidence:waspany,
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“ Dracut, 20,1871.MarchMass.,
Friend Chick:

Dear Sir me,:—I are somewhat fromyou anxious to hearsuppose
as it is the time for the havespecified assessment to Ipast be paid.
the duemoney me, and shall have it month,the first of next so thought
I would not ;borrow or hire it for so short a time therefore will ex-you
cuse forme so backward in Ibeing mypaying proportion. suppose
you intend to start the mill will have success thisagain; hope you good
time, and trust will ifyou rid of the Ifyou get land-sharks. you
wish for of in Iany my assistance that will docome andrespect, up

I &c.,what can. Respectfully yours,
Canney.”H. D.

One Chick, the and agent,treasurer testified that cor-plaintiffs’ the
commencedporation October, 1867,in inmanufacturing sus-Ossipee;

winter;pended business theduring thefollowing began again fol-
andlowing continued tillspring, 16, 1870, when creditorsSept. sued,

attached, and the insolvent;shut mill. wasup The thencorporation
assessment,was owing the debts innamed the with the ofexception

possible mistakes. had ontrifling Demands made me—notbeen all
failure; Chick,after director,the some before that. Smith,and one a

testified what them;creditors had demandsspecifically made andupon
there was no direct evidence that hadcreditor made demandany upon
any stockholder officeror of the andcorporation, except Chickupon
Smith. For of thesome debts in thenamed neitherassessment, Chick
nor Smith testified that demands had been made ofupon either them.
A list of the creditors and the amount of their claims which the(from
list in the assessment was was atcopied) the stockholders’produced

atmeeting which the was andvoted,assessment also at a directors’
meeting 13,January 1871, at which it was tovoted call said stock-
holders’ Subject to themeeting. Quarles,defendant’s exception, the
clerk of corporation,the was allowed to that at saidtestify directors’
meeting about;said list was ittalked that was there stated and not

;denied that all the debts on the list had been demanded that at said
over,stockholders’ the list was talked andmeeting about those debts

demanded;been that that he didn’thaving he there stated want to
;one in the thatput list hadn’t been demanded that he thought all

the information at each of said demandsgiven meetings about having
been made bywas Chick and Smith. The ruled that thisgiven court

of the clerk was evidence on the oftestimony question de-competent
mands the andmade creditors the the defendant ex-by upon plaintiffs,

As to what the knew of organizationdefendant ever the ofcepted. the
andthe number of shares and the factscorporation, taken, proceedings

nowhich the assessment was there was otherupon founded, evidence
than thethat stated in this The court ruled that defendant’scase. let-
ter to Chick be submitted to thewas evidence to jury tocompetent

an that of all theshow admission of the defendant payment debts
named in and that for thisdemanded,had beenthe assessment reason
a ofnonsuit could for of such paymentnot be ordered want evidence
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Smithdemanded;been and the defendant Chick andhaving excepted.
that said all ascertaindue,debts were as near as couldtestified they

ofin;books of and somefrom the the and the sent thatbillsplaintiff
thenamingcreditors demanded in withoutterms,the payment general

madesums them,due and beingwithout definite settlementanyprecise
thedetermine sums due.to

followingThe defendant moved for a grounds:nonsuit on the
is of all theno evidence that demand was forThere made payment(1)

ac-named in the notassessment. The charter was legallyclaims (2)
the was not the stock wascorporation legally organized, capitalcepted,

or and voidlimited, yearsfixed the charter threelegallynot became
date, the firstonlybecause was ofdays’after its fourteen notice given

The assessment sharesseventy-sixwas becausemeeting. (3) illegal
assess thehad been taken. The in no caseonly (4) couldplaintiffs

share;dollars, his andbeyond one hundred the ofdefendant amount
defendant, assessment, couldthathaving paidthe amount before the

soleamount rem-anynot be assessed whatever. The(5) plaintiffs’
ais sale of the defendant’s The canplaintiffsshare.edy by (6)

of a of hisno action the salerighthave defendant till afteragainst
share.

thedeclined defendantnonsuit,The court to order a andpro forma
defendant that thereThe offeredno evidence. It was agreedexcepted.

fact,of Was a demandwere no thequestions except (1)following:
ofbefore the assessment the for eachuponmade corporation payment

in a be-the debts named the demand madeof assessment? Was(2)
of of theanyassessment forfore the the theupon corporation payment

stockholders,? Did atpresentnamed in the assessment thedebts (3)
faith,in1871,of votemeeting February 15, goodthe the assessment

forreasonable care and and soundexercising judgment,aprudence
?thehonest of debts of thepurpose payingthe corporation

three were who eachquestionsThese submitted to the answeredjury,
affirmative, ordered ain the the courtwhereupon generalproforma

on thefor the to the the courtsubject ques-verdict ofplaintiffs, opinion
law i'aised in thisof case.tions

instructed the a the corpora-The court that demand madejury upon
;in thata creditor need not nor wordsby be writing by expresstion

said or a cred-by- bydone a creditor or authorizedanything anybody
a forintended to the to that demanditor, give understandcorporation

and so themade, by corporation,immediate was understoodpayment
or;a that directors thebe demand a demand madewould theupon

;be demand madewould made the that acorporationtreasurer upon
would atreasurer,director or an or beactingone other agent,upon

if act-director,the it of suchwas theupon corporation, dutydemand
or to to thetreasurer, other such demandagent communicateing

directors, soand if it was thatassessment,so before thecommunicated
;understood, before the that demandedthey assessment, waspayment

defendantthe excepted.and
occasionallytrial atheDuring person counsel,sat the defendant’sby



June, CO. v. CANNET. 301MANUFACTURING1874.]

with them in such the have infer-consulting a manner that jury might
red that the trial,he was the defendant. the of thebeginningNear

counsel,defendant’s would admit a certainasked whetherbeing they
fact, ofreplied Afterwards,that did not one thethey anything.admit
plaintiffs’ counsel, while to show that theintroducing tendingevidence
defendant was a to the defendant’s counsel thatstockholder, remarked
he did not know fact of a stockholderwhether the the defendant’s being

inwas admitwas, substance,The in a refusal to thatdispute. reply
fact; but after the on that had intro-evidence beenplaintiffs’ point
duced, that fact was not controverted. In the theclosing argument,
plaintiffs’ counsel commented the tobriefly defendant’s letterupon
Chick as a of the on theshowing remarkable defendantforgetfulness

ofpoint his a stockholder, as a tobeing givingand character the whole
defence. ;To this course of butthe defendant theargument objected

interfere,court declined to of this line ofbeing that, althoughopinion
argument ofwas little in this itweight case, was not carriedparticular
beyond the plaintiffs’ and.thelegal right; defendant excepted.

The books and evidence used at trial refer-documentary maythe be
red to as of the case.part

Soils whom were Allen and B.L. for the(with defendant.Sawyer),

QuarlesHad the testimony of been made of the rec-part plaintiffs’
ords, it would not have been What he testifiedcompetent. to was not

“a proper record,matter of and entries on the abooks of corporation
relating to other matters of fact than the of theproceedings corpora-
tion are not in aevidence their favor in andcontroversy between them
any stranger, nor and a ofbetween them member the corporation

orholding Brown,to v.claiming them 36 N. H.adversely Haynes”—
;568 and of course a inmere statements made at the absencemeeting

of the evidence,defendant ifare not even havecompetent they might
been Inproperly bottom,recorded. this near thecase, 563,same page
the court say inthat a suit for an it mightassessment be essential to
show that the amount of stock was fixed and limited.

The doctrine in to the a strict withregard necessity of compliance
the andcharter statute as to is stated inrequirements notice simply

“Qo.Insurance v. 43 N. H. 641. less than a no-Oram, Anything legal
istice no notice all.” That on inat case turned a defect the notice—

precisely the bar. likecase, this,same defect as in the case at That
;was a suit andagainst case,a of in this asmember the corporation

in that, the defendant must and the be nonsuit.prevail plaintiffs
“So, too, said,it is a non-a forfeiture incurred by corporation by

performance of a condition in its charter be waived themay by legis-
lature ofacts,by the continued existence thesubsequent recognizing

if, ofyet bythis doctrine does not the terms thecorporation; apply,
charter, on tothe estate or franchise determines failureabsolutely per-
form 748, edition;the 3d747,condition.” & onAngelí Oorp.Ames

351;v. Ins.9 Commonwealthv. UnionManhattan Wend.People Go.,
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219;282; Conn.Co., 544;5 Bex v. 7Theodoriclc,Mass. East8 —see
Conn.191;8 10 Conn. 200.

charter, butis the theirThe not that have forfeitedpoint plaintiffs
“that whichstatute,it lias never existed. A createdcorporation by

esse,to be inrequires certain acts done before it can be considered
must show such to been its existence.”acts have done to establish

y. 266.Ames, 8; 10& ch. sec. Fire Wend.Angelí 2, Department Kip,
bar,And withinin the case at the statute arequired legal organization

exist,three in for fullyorder the to tobe delivered:years, plaintiffs
Haduntil butsuch there was a of existence.organization possibility

esse,the been and the defendantplaintiffs dulyever once inlegally
for­could a ofnot as a that there was reason for decreeshow defence

The the of of grants.feiture. state can deal with matter forfeiture
Still, See ch.a decreed ononly grounds.forfeiture can be equitable
225, Gen. Stats. treats of contemplatedThat the forfeitureschapter
in all itthe cases has held that a forfeiture can be enforcedwhere been

col­bealone,in of the state and raisedby proceedings behalf cannot
2, 134, Gen.It those under ch.laterally. does not include cases sec.

void—Stats., where does not butmerely,the charter become forfeited
“ of no effect.” of the and statutescompiledThe words revised

”uare, void; and the courtshall null and taken to whollybecome be
will intendedsee, the that no has beenby legislation,tracing change

Infact,in law isthe law: in a that “shall of no void.be effect”
this 15the law is laid down in State v.light New Hampshire Turnpike,
N. H. of a forfeit­the court The doctrine of waiver166, say,where —“

if,noture the acts doesby by subsequent apply,legislature legislative
oncharter,of the determinesby absolutelythe terms the franchise

condition; for hasto in such the corporationfailure the caseperform
exist, ofto and the waiver does not apply.”doctrineceased

hasthat a neverdefence,The distinction between the corporation
existed, thathas never and the theposition corpo-been andorganized

mayration has its is and A defendantcharter,forfeited radical wide.
and not it has beensay a never thatexisted, may saythat charter

forfeited.
“ in thethe outorganic life,To the modegive corporation pointed

strictlymust Conditionsordinarily precedentcharter be pursued.
“ of4,Redf. ch.R., Organizationmust 1 on R.fairly performed.”be

“9, calls.”5,and sec. to makingch. Conditions precedentcompany,”
text and the cases citedWe as the whole of theby sections,cite matter

to this case.and and the laware in embrace express applicablepoint,
571, ¿f*and F.Veazie,B. B. v. 39 Me.cases,The Oldtown LincolnS?

Dunn, Insur-587, at ButB. v. bear case bar.uponK. B. the Unity
above, defendant,for theH.,N. is conclusiveCram,ance Co.v. 43 cited

not beenby having given,notice the charterplaintiffs’that the required
“ en-in of that are not acase, corporationthe languagethe plaintiffs,

anybodysuo or else.”to this defendanttitled
thatin144, isAldrich, directly point,District v. 13 N. H.School
bar,inhas is a matterexistedcorporationthat the neverthe objection
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and a such non-existencethat there is distinction to be noticed between
and nor froma to forfeit a is aliability grant; party estopped setting

the of a condition even he hasup thoughnon-performance precedent,
Ken. li. R. v.an as a stockholder. Som.paid Cushing,assessment

45 Me. 524.
inThe decision of the first the case is of to theimportancepoint

R.safelybut can on Contoocook R.the defendant restplaintiffs, Valley
Barker,v. 32 H. andcited,N. and cases to which we call371, again

the allattention of the as calculated to release them from furthercourt,
bar;labor in is N. C. R. v.case at and a still case H. R.stronger

too,InJohnson, 30 N. H. 405. that at-case, the defendant actually
tended the it to andwhen was voted on construct themeeting, go
road. This finds that thatcase there was no evidence the defendant
ever and did anyattended that he never attendany meeting, meeting
when was a on this wasbearingdone case. Thereanything having
no evidence that notthat he knew all the stock had been taken up.
Where has been ? It for tothere then was theany plaintiffsestoppel,
show if onit, existed. The fact that directors went with theany the

forbusiness the must ledwhich was chartered have the de-company
fendant to infer he knew directors were allwhat the that(if doing)
the had been He had the totaken that theup. right supposestock
directors had done what honest men should do in such matters, —com-

law,with the had not their renderedplied by neglectculpable—and
each andstockholder liable to an indefinite uncertainpersonally
amount, thus if inone not the inducementdefeating principal procur-

aning ofact limit risk of the and ren-incorporation the partners,—to
der definite the of A. & 3d ed.,extent their hazard. A. on 36.Corp.,

The as to the toruling right challengeofplaintiffs’ operated give
the plaintiffs chances to After havingthree waived theirchallenge.

to aright second nochallenge, the court had to allow theright plain-
totiffs exercise an election a third time.

Nor are we inable to see what could that away the inferjury party
in the bar who is ato counsel to the suit. Hiswhispered the party
Honor saw that but canhow he state that the noticedperson, jury

ofanything the kind ? Did know that toHis Honor be theperson
? him,defendant Some one so stated to but andmay hearsayhave

outside talk not for toare material render verdicts on or tojuriesthe
draw from.inferences

The cases in 12 and in 98 100 not in forAllen 362 Mass. are point;
Stats,2, Mass.,sec. 68,ch. ofGen. does not that aprovide corporation

to in two be to void.neglecting whollyshall taken beorganize years
Under the such astatute,Massachusetts createsneglect simply liability
to forfeit the charter if 98the state elect to the forfeiture. Mass.press

e.,101 admits forfeiture,that the state could the i. that theenforce
organization is and had the of thatillegal; statutes that state provided
unless duly void,within three the charter should beorganized years
the have void,—would have beencorporation exist,ceased to would
not liable to merely.forfeiture
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As the at the time he madelaw,the defendant understands
Stats., was11, 272, 141,his to take ch. Rev.stock, p.contract sec.
thein force. section made to plain-is especially applicableThis

charter; ch. 141 Rev. Stats.first, 1,sec. ofsecondly, bytheirbytiffs—
to11, time,that the from timeabove, maySec. provides plaintiffscited

that each shareat called for assessany legal meeting uponpurpose,
sum as think notmoney exceedingsuch of the shallcompany proper,

in amountthe whole the at which each share shall have been originally
limited.”

isUnder this section the at which the assessment mademeeting
an is tomust be a one. The notice must that assessmentstatelegal

made, cannotand the debt to be The assessmentpaid.be specify
“of to time”share,the value and the terms from timeexceed thepar

“ meetingsmeeting”at and all theany legal contemplate comprehend
are called of an assessment.makingthat ever to be for the purpose

made,rule, toa to be theanyIt is universal assessment beapplicable
fin'dof assessment what it else doobject may. you anythe Where

to the of ? weThis,other as manner an assessmentprovision making
alone, andsubmit,is section,construction to to takenthe be thisgiven

itstock,if it at the his then iswas in force time the defendant took
of his We to callpartan essential contract. desirecomponent again

that, byattention of the court to the fact its charter andbythe the
statutes, in atthe are made to all laws force the timeplaintiffs subject

charter; and to has11, above,of their this that sec. cited neverfact,
is of our sincebeen but found as statute law ever itsrepealed, part

It has never ifand subse-anyenactment. been repealed expressly,
seem it will construedmay it,enactment to conflict with not bequent

11,if citedthey mayas co-exist. The of sec.repealed possibly object
was fixto and limit of a stockholder’s liabil-above, clearly the extent

to limitationity byassessment It is a positive uponthe'corporation.
notthe a to a stockholder—corporation, upon creditor’s right pursue

;onof of for the questiona the constructionpoint importance question
not, a asWhat can the do ? What can creditor dois, corporation against

? it is that sec. 11 is a limiteda stockholder better toPerhaps say
a to not a ex-assess, uponof for it is a limitationgrant right power

law, Itat common for no such at common law. isright existedisting
of fountain of thevery right itself, righta the source andgrant —the

itself, of thethe exercise the must be confined within termspower—and
Now, rather asgrant. follow,the does not not as a but asharpof it

law,of as hebroad that the defendant stands wouldprinciple exactly
in 11,the charter found sec.plaintiffs’had contained the provisions

in ofthat,? Is the to the ex-above court hold spitecited prepared
of the andcharter and the thenprovision presentpress plaintiffs’

11,that sec. citedexisting subjectstatute the should be toplaintiffs’
above, alone,as the defence onstill, legaldefendant’s rests grounds

Iteffort shall sustain ? is when noevery onlybe made to the verdict
is fiud counte-evil will be that this course tooccasionedgreat public

of statute thenance. The the as limitationsprovisions uponoperate
as much as itself.the charterplaintiffs
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“isAs said in 38 N. H. 126, no assessment can be made theupon
stockholder beyond for,what the charter or the lawprovides applicable
to authorizes;the all assumedsubject and assessments to be made

If,which do now,not come within are invalid.” sec.authoritysuch 11
operates as a limitation the to assess defend-upon right theplaintiffs’

the isant, invalid. thatplaintiffs’ consideration,assessment The sec.
11 limits asimply of aliability verystockholder’s object corpora-—the
tion—and that it is also found in ofrevision the statute lawevery

its enactment,since leads to the that it is andconclusion everlegal
has been in force since its that itWe do not understand ispassage.
contended that force,the of 11 not in withsec. are theprovisions but,
defendant, the is, that in limitpoint theyforce thebeing plaintiffs’

ofright assessment to the same if it hadextent as been in identical
words charter;into and in the atincorporated the case barplaintiffs’
the defendant submits it must be as soconsidered being incorporated.

“ All established within this state on orcorporations July 6,after
A. D. 1837, for the of kind ofany manufacture,onpurpose carrying
and the officers and stockholders mayof such ex-every corporation,
ercise the shall andbopowers, governed by provisions, subjectthe be
to the liabilities in Stats.,this Rev. ch.contained.” sec. 141.chapter 1,
The plaintiffs are a if It wascorporation, anything. incorporated
after this act was It forpassed. exists andmanufacturing purposes,
lacks no element to it ofbring within the terms this act. If it does,
what is ?lacking plaintiffs 11,Can the ? Sec. citedsay above, is

141,of ch.part cited Itabove. has never been repealed.expressly
It is found in the Statutes. It is inComp. found the Gen. Statutes.
Do the of thatprovisions section form of the of ourpart body statute
law not ? Ifor it is not the inrepealed, then assessment the case at
bar is void.

“It. It. v. 38 H. in124,N. above,the or the lawphrase quotedOopp,
to theapplicable to thatsubject authorizes,” seems the courtimply

well understood that there was lawgeneralsome statute limiting the
right to assesscorporation’s a stockholder even to debts.pay

If any law has enacted,ever been anallowing byassessment the
thebeyond 11, above,limits incorporation prescribed sec. cited it re-

section,that and we shouldpeals revisions andexpect, subsequentupon
law,codifications of to findthe sec. 11 omitted. But such has not

the onlybeen case. The statute that has asbeen thesuggested giving
a tocorporation right beyondassess limits set forth in sec. 11,the
is ch.above, 146,cited sec. 3, Rev. Stats. This section was enacted

in 1842, understand, 11,as we as also andabove,was sec. cited both
as and law, e.,of i. as ofbeing adopted a thepart parcel general part

Statutes,Revised such construction to eachmust be section asgiven
vital,will not then,to the other. How tooperate nullify force of the

•the ! 11 isdistinguish between the two sections Section notobjects
only stockholder,a limitation the to assess a butupon rightcorporation’s

itself,is if willgrant and, admit,the the full its terms doesgiven force
not ina suit or the creditors’ claimprevent against restrictany way
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11and Sec.remedy the individual stockholder oragainst company.
in suchmay stand sayswithout or B. The lawabridging sec.repealing

andcase, law,let asit stand. H. 3 standmay42 N. 73. Sec. also
isreceive a whichterms,construction with its andobjectcoextensive

to allow an assess-the to raise means its debts bytocorporation pay
“ment, to theif, accordingas is said in JR. v. itR. can bo doneCopp, ”“ byprovisions of its or otherwisecharter, limitations,”and within its

a sale of its If this two sectionsconstruction be theproperty. given,
tomay coexist, givenwell and or isno violent forced construction
in3.sec. will receivedIt the sectionexactlybe construction the

R. 3R. v. sec.we this thatdirectlywhich say adjudicates point,Copp,
assess,does not under condi-give new but enacts that statedtopower

exhausted,tions shall11,the powers by alreadyif be notgiven theysec.
be will notall, of 3beyondexercised. And this construction sec.
conflict with two11,the of and these considerationssec.provisions

that, inshould and do this If it suggesteddetermine case. be
146, Rev.1842, by 1,the contained in sec. ch.enacting general law

an forStats., tointent is manifested make the stockholders responsible
all not sodebts at law,of the as common he wasyet,corporation,
liable, this in lawstatute, right,of the commonderogation imposing
a 68, Thisnew H.must be 43 N. 73.liability, construed strictly.

theso, ?—thatbeing 1,what are the of cited abovesec.provisions
“ It doesstockholders shall asbe liable copartners.”unincorporated

not stock-however, or one or moreprovide, that the corporation
holders and that everone,shall assess are not awareany copartnerswe

ashave to creditorthe to make an It is a theright assessment. grant
toagainst a theindividual,the but not to corporationpower granted

oneassess, or to sue2 creditor the rightelse. Sec. theanything gives
or stockholderany of thegivesnumber the stockholders. Sec. 5 paying
a it beto Ifright contribution,force but to make an assessment.not
said that to subsequentthe the allcharter makes defendant subject

in3, containedlegislation, it not aid since sec. asplaintiffs,does the
made,was and wasthe General was law when the assessmentStatutes,

Statutes, the constructionas of the withadopted togetherGeneralpart
that had in v. Let thisgiven it the R. li. pointbeen to courtby Copp.
be the courtbywell had a constructionconsidered. Sec. 3 received

9;H. 29 N.before IN.adopted;the General Statutes were —see
420;H. 125; says246. The defendant239,46 N. 33 N. H.H.

toaliabilitythere no the of stockholderwas to inci’easeattempt
was madebyan that the stockholderassessment butthe corporation,

in 146.ch.liable to 1842 containedthe creditor the ofby legislation
N. H.Sec. 3 strictlyis construedand for that is to bepenal, reason —3

94; for notfl,00035 the sum of32,N. H. Is to36. an officer forfeit
oflimitsassessed to theassessing alreadya stockholder who has been

H.Nsec. 11 ? togetherBoth 11 are be takensec. and sec. 3 to —12
284; if28 N. fact that the71; 248, politi-H. 304. And the37 N. H.

becal in was hostile to all corporationsthen in this stateparty power
to limit1842 intendedas a of wasassigned reason thewhy legislation
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the andpower of was to make the stockholdercorporations, intended
allfor that was towards theresponsible debts, hostility corpo-directed

rate as and and thatbody, such, individual, leg-not henceagainst the
islation was not to the byintended increase the ofpower corporation

a limited of unlimitedextending right to an and indefiniteassessment
extent. If be in leads conclu-anythingthere the it to thesuggestion,
sion that it was not intended to either asincrease the powercorporate
against is,or stockholder. suggest,creditor There we respectfully

at insomething least, that,the idea actuatedsingular, by jealousy
and toopposition legislatureand thecorporations corporate power,
of 1842 in fact increased that anby indefinitepower powergiving

assessment,to raise inmoney by defeating view,the it hadvery object
and in a tomanner too have had it under-plain unnoticed beenpassed
stood that such was intent of asthe the act. Be that it the actmay, by

1,8, 1846,of July 300, 321, 146, 1,ch. ch. wasp. Stats.,sec. Rev. sec.
andexpressly the whole of indi-repealed, the law to thepolicy relating

vidual ofliability stockholders a and theyunderwent radical change,
liability, stated,are exonerated from all in certainpersonal casesexcept

so sothat far from its being the of the law to the stock-policy charge
debts,holder for inindividually fact the the lawcorporate ofpolicy

way,was the other both when the and1866,were chartered inplaintiffs
1868;when the assessment was saysmade in and defendant thatthe

the inretention the 146,General Statutes of the of ch. sec.provisions 3,
made,was a retention not in of, to,but inderogation subordination the

then lawof the not to individu-existing charge the stockholderpolicy
Itally. was a retention made andafter, the constructionadopting

which 3,sec. ch. 146, had in B.long before received B. v. byCopp,
Eastman, who,J., faction,as a member of the then dominant well
knew the ofintent the law. The and reenactadoptGeneral Statutes

146,ch. sec. and3, 125,its 46 N.constructions. H. citedprevious
isabove. There no of in in-change the General Statutes tolanguage

“dicate a clear intention to the law.” 41 N. H. 63. The Gen-change
eral Statutes general law, and,constitutes a ofrevision the under the

charter, the farplaintiffs’ governs Yet,matter of assessment. so as it
oradopts reenacts an statute,old it the construction whichadopts that

statute had received. As it 141, 11,the of ch. sec.adopted provisions
146,and ch. 3,sec. it was with theythe intent that should so con-be

strued conflict,as not to had inas been B. B. v.donealready Copp.

QuarlesandWheeler whom forwas the(with plaintiffs.WhippleJ,

The in case,first this topoint wit, bythe theperemptory challenge
toplaintiffs, seems have been the defendant in hiswisely bywaived

brief, and calls for no is,words from us. Our that noposition notice
of the first was to named inmeeting necessary, granteestheexcept
the and that at or with-charter, they any time withmight get together
out previous notice, charter,the and do all consistentaccept things

iftherewith. : that number of shouldNay, grantees getmore theany
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theassent oforetc.,and without thetogether organize, knowledge
aworld,others, exceptvalid as all theagainsttheir action would be

of wantin takecharter, advantagenamed the who alone couldgrantee
in-behim;of cannotnotice to that the of thevalidity organization

as to notice—in the charterinto that the clausequired collaterally;
“ The recordand notmay call,” directory merely, mandatory.etc.—is

in thisnamedwhich to shows that themay granteesbe referred all
did not object,and notcharter were at the first onlypresent meeting,

but of the corpo-took and in thethereinpart subsequent proceedings
ration.

sustainedviews, think, reasonable,as we are not but wellonlyThese
“ soleare thein the charterby authorities. The namedgrantees

them.byuntil are admittedmembers of the associatescorporation
theindeed, uponto duties devolvedThey may, theproceed discharge Railroad,v.Lowwithout admission of associates.”corporation anythe

directoryN. ismeeting”45 H. 379. The call the first“mayabove
from proceed-and is inserted to a of themerely, granteesprevent part

others.of thegrantto the benefit of the to the exclusioning reap
Mechanicalv. H. of the BostonHughes Parlcer, 20 N. 72. The charter

or-nor ofdid first meetingnot define the manner of theBakery calling
that141; lawLaws, ch. but aganizing 1859, general provided—Mass.

of theor a majoritythe first should be calledmeeting by the person
mandatory: itin in formnamed the charter. Its islanguagepersons

“ aby majoritya the orbyreads shall be called notice signed person
68, sec.Mass.,Laws of ch.therein,”of the named etc. Gen.persons

discussionunder3. Under these the identicalprovisions question
There theReed,in v. Allen 364.arose and was settled Newcomb 12

“ toand only designedcourt that law issay directory merely,the
it wasto whomto thosebysecure the conferred the charterrights
shouldif all the interestedthus,themselves:granted among persons

towhatever, and proceedcome without notice or calltogether any
the corpo-and to constitutenecessarythe charter do other actsaccept

the chartertheir action would be valid. haveration, They accepted
stock,do issuedit,least all who desired to underso), organized(at

onand in that carriedofficers who have acted served capacity,elected
ofdebts, corporateand all functionscontracted exercised thebusiness,

everIt is therefore to that thedeny corporationtoo lateexistence.
any existence.”had legal

100.Brachett, Mass.98is in v.againThis decided Wahvorthquestion
firstof thethe noticesignedthis case one of theonly corporator’sIn

therevalid. The courtheldyetthe others notmeeting, consenting,
andtherefore,commonwealth,As all but theagainst personssay,—“

if hadto theywho refused join,two named as corporatorsthe persons
valid.”to bean the seemsright, organizationto assert adversechosen

thedenyis tostock itlie defendantBy taking estoppedIb. 101. the
“ into a con-; a enteringexistence of the for personlegal corporation

thatdenytoname isby estoppedwith a its corporatetract corporation
v.378; Richmond45 N. H.Railroad,is constituted. Low v.it duly
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Willis, 13 wasGray charged182. stock the defendantBy thetaking
with a showcontain, theyof what and theknowledge the records

fromof the first he isirregularity takinghencemeeting; estopped
aadvantage of it. 34 N. corpora-EL 136. But the whetherquestion

tion is duly after acollaterally,constituted cannot intoinquiredbe
charter and a advan-No one can takeare shown.corporation defacto

oftage of and nonfeasance of the butirregularities, grant,misfeasance
state;the and Hughesare and not void.irregularities onlyvoidable

v. Parker, 20 N. EL 72.
The cite,onauthorities this numerous to as will beare toopoint

seen by title,toreference Morrison’s Digest, Corporations.
The sale of shares is Mts. 11. H.a Whiteonly remedy.cumulative

v. 34Eastman, N. musttrue,EE.147. It is to construed ormay is be
versa,shall, and vice but itas the intent of statute seemsrequires;the

clear- that there was no awayintention of the common-lawtaking
remedy. The of sale is to or not at the ofright be usedgiven, option

;the N.plaintiffs ;H. N. & on496 39 EL437 AmesAngelí Corpo-—39
rations, 7th ed., 515-549. “That was dulythe stock nevercapital
fixed and oflimited,” etc. Brief statement the defendant.

It was voted unanimously, all tograntees acceptthe being present,
charter, etc.;the that the stock be fixed and limited atcapital eight

thousand dollars. And the charter that stockcapitaltheprovides
shall be divided into of true,shares one each. It is nohundred dollars

voteseparate was taken that ofeightythe number of shares should be
each; vote,but saidby§100 the the number and amount of the shares

were as fixed and limited as do it: more wouldeffectually words could
have been verbosity.idle But fixedit was not anddulysupposing
limited: stock,what of it? Then he of no mat-owned 1-76 the whole
ter what it was, whether fixed and not,limited or the corporation—for
was in condition to contract for them. Adebts, and was liable corpo-
ration soexists as to be liable to as soon as its firstcontract debts

is heldmeeting and its officers divisionchosen, and until holdtheya
the whole in common, and itscapital are liable for debts.immediately
Hatves v. PetroleumAnglo-Saxon Co., 101 Mass. 385.

The authorities cited the defendant to sustain hisby position,—that
this assessment could not be made, onlylegally seventy-sixbecause

hadshares been taken, by-lawwhen a and limited the number atfixed
eighty, onlyreference to to a forsubscriptionassessments enforce—have
stock, and have donothing to with a this character: those casescase of
only decide whether under a a man is or is notstate of facts agiven
stockholder. Hero the own voli-defendant has taken the stock of his
tion and for ait, and become a and certifi-paid stockholder received
cate of stock, which forty-nine.shows that his share numbered-was

facts;The records which to he ismay be referred show these hence
toestopped that there when heonly seventy-six shares,arecomplain

embarked in the with and he must abideonly forty-nine,corporation
407,the N. H. andN. H. Central R. R. v. 30consequences. Johnson,

authorities there Gen. ch. a8, contemplatescited. sec.Stats., 135,
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stockholders; andof and thecharacter,case this fixes of theliability
liabili-waych. sec. out the in which136, 4, they may dischargepoints

mustincurred,ities so otherwise the stockholders of this corporation
andcosts,bills in with otherawait or more attendanteighty equity

allsubstantiallyThevexatious General Statutes containlitigation.
15the of and Statutes. Sec.the Revised Statutes Compiledprovisions,

only for the134, Stats., capitalof ch. Gen. the ofpi’ovides payment
and has no to what afterstock, may corporationreference be done the

has and finds it has notembarked, prop-itself under liabilities which
aerty 4,or means to Sec. ch. has never receiveddischarge. 136, judi-

; authorizesis,cial construction and the that sectionquestion whether
All ofa to assessments to liabilities.paymake incurredcorporation

In134.15,authorities to assessments made under ch.the relate sec.
wasR. v. 124,Falls R. 38 N. H. this questionGreat Conway Copp,

asissue,in is author-and what there cannot bereported regardednot
in thethis that was limitationIn case there anity upon expresspoint.

that wasmade,assessments andbeyondcharter which could not be
1,sectionthe decided in that case. This inpoint chapter provides,

thereremedybe a inagainst 2,what shall the stockholder section —that
be nofirst a the and thatlegal corporation, proceed-shall demand upon

demand; 3,shall be had after sectionings sixtyuntil from thedays
made, etc.; in sectionof the demandduty corporation beingthe upon

secured,paidin the not or of the4, corpo-case debt is that the officers
shall call a of tomeeting provideration forthwith the stockholders

daysfor its or withinby sixtymeans assessmentpayment, otherwise,
ifa heavy theyfrom date of and the officersdemand, penalty against

so insuchdo not call Now we submit that thesemeeting. provisions,
and someother,accord the one with the must have some significance

tobe in it an theThere must for stockholdersmeaning. authority
andand thus be liabilities thethemselves,assess relieved from their

if theof ensueembarrassments the which must otherwiselitigation
his Increditor enforces claim. Andover Corpora-TurnpikeMedford

6 it saidGould, 43, statute,tion v. Mass. is that the which provided
“ a orneglectshall to taxanythat or refuse paywhenever proprietor

inby sixtyassessment on the to their treasureragreed corporation
topayment,”after time set for to thedays gave corporationpower

This the ofis the and should belaw,make an assessment. ofpolicy
to and thelitigation, encourage, givingthe legislature, discourage by

ofdo all the aidit,to satisfaction of liabilities withoutjustpower
of The law the creditor waitprocess.courts and the makespower
and time the tobefore the same tosixty suit, gives corporationdays

demand.satisfy the
byto ? The law says,How is the the demandcorporation satisfy

otherwise; wayin suchwords,assessment themselves or otherupon —in
as stockholders at a so-calledmeeting may determine, givesthe —and

Itthem to do it as is for their interest.theythe power may adjudge
said is in cases whereonlyis that the assessment here contemplated

in; is toosubmit,not all wesuch,the stock has been butpaidcapital
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narrow and a The has in terms nolimited statute limi-construction.
whatever;tation inand this section is the forprovidingas chapter

inpayment of the debts of it would seem to be contem-corporations,
that full had in.plation the amount of stock beenthe capital paid

In case of hasinsolvent where the stock all beencorporations, capital
in, whatpaid can its debts,other means the to orcorporation adopt pay

the stockholders to relieve from suits them bythemselves theagainst
corporation’s creditors, themselves,but and thusby assessing raising
the cases,means to discharge their liabilities? In such what could be
the ifadvantage of calling stockholders, theya of the have nomeeting

topower make thisassessments? —and section a ofyet, regards meeting
the stockholders of aso much that it fixedimportance provides penalty
of one thousand dollars against officer who shall orany neglect refuse
to call such a ismeeting. This an assessment which the directors can-
not asmake, they may in,where the stock is not but it iscapital paid
an assessment to be made the stockholders. The lawby contemplates
a ofmeeting the stockholders to andemergencyconsider the exigencies
of the case, and intends to the stockholders the togive relievepower
themselves, and short of the ofnothing assessing themselvespower
could correct,be effectual. But it is said, these views nobeing action
can be shares,maintained until in 15,after a sale of the as sec.provided

134,ch. Gen. Stats, then only assessment,and for the balance of the after
deducting what the shares sell for. But thatmay provision torelating
the shares has no to made underassessments theapplication section
now under consideration, but toonly assessments madeapplies under

15,sec. ch. 134. The section for the sale of the shares im-providing
mediately assessments,follows the section for and its lan-providing

“isguage sum so as inassessed,” assessed themeaning preceding-
section. The reason for this viewis for when the capitalapparent, stock
is being paid when considerable has beenin, especially part paid,——
the share value;to in themaybe have a while case of apresumed cor-
poration which has become insolvent outstandingwith liabilities which
the corporation has no means of areand creditors about topaying,
resort to forindividual of theliability stockholders sharespayment,
could not value,be to and from aanyhave marketable salesupposed
of them could ofrealized,be not even sale.nothing payto expenses

theFinally, promisesdefendant’s made in the letter are decisive of
this case. N. É. N. 407,II. Central JR.v. 30 H. and authori-Johnson,
ties there cited.

There uncontradicted,was no evidence at the that alltrial the assets
of the with what could be derived from this assessment,corporation,
would the ofnot than said but think thedebts, findingmore wepay

case;rendered it that this should in thejury unnecessary other-appear
thatwise we ask to have the case amended as to fact.so show

I. is ofPer curiam. This an action in the name an insolvent cor-
ofto an for thecollect assessment levied theirporation, purpose paying

debts. The of the the to beparties likelycreditors arecorporation
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the actiona in this Althoughbenefited suit.by recoveryprincipally
thinkreceiver,of theis in name an or weassigneenot theprosecuted

no defenceto so far thatregarded,of the creditors is beinterest
can be maintainedgrounded in the organizationon defects plaintiffs’

tosuit, set in answersuccessfully upthis unless it could have beenin
lia-the to enforce theira creditor’s bill stockholdersagainst personal

bility.
had a legalthat the lias neverThe defendant contends corporation

“maythat three of theany granteesexistence. The charter provides
a thenotice ofmeeting bycall the first of the corporation, publishing

*' *of at least thereto.”day priortime and fifteenplace meeting
meeting. Ordinarilynotice was of the firstdays’ givenfourteenOnly

asthe time of be regardedsuch a in to notice wouldregardprovision
with not heldit Would bedirectory, and a literalmerely compliance

the of thea to existencean essential condition precedentprerequisite,
3Co., 282,Bank v. Silk Met. pp.Atlanticcorporation; Narragansett—see “ con­was, rightsto secure the288-9. ofThe thepurpose provision

them­it was amongferred the charter to those to whomby granted,
selves, Hoar, J.,of inby orderlyan methodproviding organization.”

Reed, ;v. v.362, Brackett,Newcomb 12 364­ and seeAllen Walworthp.
(i. e. the state),98 Mass. 98. If the of the chartergrantorsneither

of of in the preliminarynor the the defectany grantees, complained
not benotice, subsequentlyit would that the couldobjectionseem

in the there­this has takenraised defendant stockby corporation,who.
his toexistence and manifesting purposetheby recognizing corporate

in the & Ames onAngell Corporations,thereof.participate profits
635; 19ed., Pickett,E. U. Church v.83, 524,7th secs. Methodist94,

482; ; F.Y. I. Co.Y. v. 19 N. 119­ M.N. Eaton AppletonAspinwall,
Jesser, 448; Clarke,Co.v. 5 Allen Black River Utica R. v.446, p. &

164;; N. Haynes6 H.25 N. Y. 208­ v.Congregational Society Perry,
Brown, 545,v. 36 N. 562-3.H. pp.

defendant, Stats.,,however, 147,relies on of ch. Comp.The sec. 35
“ of for awhich that actany dividend-payingprovides incorporation,”

“ void at thewhollynull and taken to beshall becomecorporation,
unlessact,of from and of suchafter theyears passagethreeexpiration

* * have,in act shall with-named,or thegranteesthe corporators
asor a undertime, charter, companyin said such act organizedaccepted

of thein faith business corpora-and entered theit, good upon proper
“is, as a companyThe thatargumenttion.” apparently organized

” “ allin with the provisionsunder it means literalorganized compliance
it meansthinkcharter, directorythe or otherwise.” Womerelyof whether

charter,of the with thecolor of the authorityunderrather, organized—
of and to the charter. The statuteactingbona under accordingpurposefide

or aftermembers,not found to allow theircorporations, professingwas
suchcharter, organization,under the and after underorganize actingto ”“ inofneglect dutytheir debts their ownrepudiate by setting upto

norat are not interestedpublic largea matter which therespecting
toof the statuteobjectto be informed. Thewell was.ratherlikely
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limit action should taken bythe time within which be thebonafide
Agrantees of the of the charter. deto avail themselves privileges

faith,and in under color ofgoodformedorganization, operatedfacto
the is the within theorganization charter, meaningan undercharter,
of the statute.

The from Ins. Co. v. 48 N. H. 636.Cram,case differspresent Unity ”“ “The was an association whichUnityso-called Insurance Company ”had act,—undertaken to assume under apowers generalcorporate
ch. 152, Stats.,—a is as 1.of which follows: Sec.portionComp.
“Any associate themselves and havepersons may voluntarily together,
all the of a for of the followingeitherpowers corporation, purposes:
* * to a a mutualorganize enginefire or fire insurancecompany,

“ 2. such shallcompany.” Every bySec. association be formed written
articles association,of andthe the the conditions onspecifying objects

formed,which it and byis subscribed each member thereof.” The
articles of were‘not thebyassociation members.* It wassigned
rightly of aheld that the the articles was conditionsubscription prece­
dent to the of or the ofcreation a to exercisecorporation corporate

“ It onrights. is basis which allthe are tosubsequent proceedings
andrest, ofis to take the a charter or act ofdesigned place incorpora­

tion, by which andrights are Ifprivileges usually granted.corporate
there were no would an ofsuch there be absencerequirement, any pro­
visions which the toby exercise could defi­right becorporate power

* *nitely fixed and established. It is not a case of a defective
* *organization aunder charter or act of butincorporation, there

is an absolute want of that any was ever calledproof corporation into
being, which had the of debts or ofpower contracting rendering per­

Bigelow,sons J.,liable astherefor stockholders.” in v. UnionUtley
“ToolCo., 139,11 Gray 141, 142. We think these reasons have nopp.

to nowapplication the case before us. In this there anwas act of
from theincorporation There is no that cor­legislature. question the

whom,porate itpowers which conferred theby bywere assumed persons
it was intended that should be farthey so as chose to availenjoyed, they

* *themselves of them. The toevidence was show thatample the
persons named in of incorporationthe act with orassociates,their at
least all of so, act,” organ­them who desired to do acceptedhave the

“ized under its stock,issuedauthority, elected officers who have acted
and served in that business, debts,carried on contracted andcapacity,
exercised all the functions of Itexistence. is therefore toocorporate” “late for a to denystockholder that the ever hadcorporation any

**legal J., Reed,.” v.existence in Newcomb 12Hoar, Allen
362, 364; and v. In Ins.p. see 98 Mass. 98.Brackett,Walworth Unity
Co. v. itCram, held,seems to have also that the ofgivingbeen the
notice of theprescribed statute was essential to the creationby corpo­
ration. If correct,this of thethe decision was obser­part foregoing
vations seem to its to case.show theinapplicability present

* This appeared Durgin,in v.upon papers,the face of and otherwise Marstonthe
Reporter.post.

VOL. LIV. 29
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isIn it be that v. Cram openremarked Ins. Co.passing, may Unity
werein one The did not andto courtmisapprehension respect. pass,

orcalled to the a stockholderupon questionnot whetherpass, upon
Theis to the adenycontractor existence ofestopped corporation.*

anwas submitted which wouldagreementcase under of the parties,
to of ofseem leave the out the case. Whenquestion estoppel parties

case, theathat the decision of shall theagree single determinepoint
havecourt not on to consider mightare called whether otherany point

Emerson, 51raised either side. See v.successfully bybeen Gleason
N. Ins. Co.v. Cram under agreement,H. 405. was submitted anUnity

wereif court shall be of that the640,—“ That the opinion plaintiffsp.
* * in­as ofand such had a toa issue aright policycorporation,

* * legallythe and that the wasdefendant,surance to assessment
judg­rendered for the otherwiseshall bemade,judgment plaintiff;

toof reviewdefendant, libertyment be for the withshall rendered
either party.”

543;v. N. H.Parker,our decision—Littleton Co. 14Under Manf.
R.Johnson, ;30 R.Central R. R. v. N. H. 390­ ContoocookValleyH.N.

v. H. defendant couldBarker, compelled32 N. 363—the not have been
wholeand thestock,his the untilto pay original subscription accept

forfor. it was competententire shares were subscribed Buteighty
refusal; for andof andhim to waive his he did soright by paying

which, forthe. He cannot raise now anstock. objection,accepting
In thewell have taken then.might equallythat beenaught appears,

evidence, it be would uponmust that hecontraryabsence of presumed
of sharesthen numberhave ascertained themaking inquiryreasonable

for.subscribed
waschallengeII. as to the not to exception—StateThe ruling open

Pike, 399, 406—and v. Stewart­v. 49 N. H. was correct.p. McAllister
1872,Co., Coos, notstownBridge reported.

Quarlesof To consti-was admitted.testimonyIII. The properly
donemust said orordinarilyit that what wasdemand, appearatute
havetoa the one and was orby party, oughtintended as demandwas

“ madeA bemaythe other demandbybeen so understood party.
under-It is ifor bothspoken. enough partieswords writtenwithout

401.Morrill, 395,is Norris v. 40 N. H. p.a made.”stand that demand
Quarles of the partytends to show the understandingoftestimonyThe

have beento(i. on whom demand wase., allegedthecorporation)the
inlink ait is oneonlyis to the evidence thatobjectionmade. It no

203,v. N. H. 206.Goodwin,Delano 48of Seechain proof.
competentwasIV. The that the defendant’s letter evidenceruling,
defendantto show of theto the an admissionto be submitted jury

beenhadnamed in assessmentof all the debts thepaymentthat
demanded, was correct.

theonnot bindingV. that of the debtsThe some wereobjection,

* the case.ofuponDurgin,post, questionappearedthis the surfaceIn Marstonv.
Reporter.
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shouldcomes too late. The defendant have insisted oncorporation,
it before seems theeffectually bythe It waivedjury. agreement,
“that there no of fact the etc.questions following,”were except
The facts on the defendant do not frombynow relied the caseappear
reserved.

YI. to in case,We come now the the whichquestion is oneprincipal
of viz., statutesvery great whether the of this stateimportance,practical
entitled the to assess the defendant for the ofcorporation payment
debts after in full amount ofhe has the hispaid to thesubscription

“stock. a hascapital Yery not asclearly, corporation incidentpower
to it to assess for its own a sum of onuse themoney andcorporators,

at to ofcompel them action law the it. Theby payment mustpower
* *be derived from an or from &express promise statute. Angell

Ames on sec. 544.ed.,7thCorp.,
is,There in this case, no valid The inpromise. the de-promise

consideration;fendant’s letter was without there was no benefit
defendant,received norby anythe was there loss or to thedamage

in of theplaintiffs letter. Itconsequence was written after the assess-
ment, and theafter liabilities had been incurred and the corporation
had ceased isto do business. There no It isestoppel. unlike the
case where stands bya subscriber and sees a begincorporation works
and incur on the of hisexpenditures faith subscription. This case
lacks one ofessential element an viz., ofestoppel, change position
by the other party.

The then, intimated,as turns onquestion, already the construction
of the statutes. The claim that the to makeplaintiffs’ thispower
assessment 146,sec.Rev. ch.by Stats.,was conferred 3, substantially—

Stats., 136, 4,reenacted in Gen. ch. sec. as follows: demand“Upon
of ofpayment any made,of debt a if the samecorporation being shall
not at oronce be unincumbered personal sufficient topaid, property

itsatisfy be the officersof the shallexposed, forthwithcorporation call
a meeting of the stockholders to means for itsprovide payment, by

otherwise,assessments orupon themselves sixty dayswithin from the
; officer,date of ifsuch demand and whoseany it beduty may to call

such shall orunreasonably neglect same,refuse to callmeeting, the he
shall forfeit one thousand to indollars, be recovered an action of debt
by any injured.”person

If the clause or“by assessments themselves otherwise” hadupon
made inits the General Statutes as a new with-appearance provision,
out ourhaving been into legislation, one ofpreviously incorporated
the be to andarguments greatdefendant’s would entitled perhaps

Statutes,decisive the General stockholders areweight. Under made
for inliable debts limitedpersonally corporate onlyto creditors and

4, Stats.,ch. Gen. makes noexceptional 136,instances. Sec. distinc-
tion, in areterms, cases where stockholdersbetween liablepersonally

theyto the not so liable. But thecreditors, and cases where are clause
Stats,in Rev. ofquestion It first in theappearedwas not new. 1842,

ch. a of146, sec. as of a laws under which3, body stockholders,part
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instances, person­in were madeof a liability onlyinstead exceptional
146, 1,ch. sec. Rev.Byfor all debts*.ally generallyliable corporate

liable toin are madeStats., corporations personally paystockholder’s
in mannerand civil of the samethe debts liabilities the corporation

andand the as the stock were owned the busi­thoughto same extent
as copartners.stockholdersbyness transacted the unincorporated

debt,of or for2 that actions theproper assumpsitSection provides
or andliabilities, mayof such debts be commenced prosecutedcollection

one more of said stockholders.oranyagainst
3 that no suit stockholder for the col-against anyprovidesSection

shall aof such debt be commenced until after demandlegallection any
thereof shall have been made theupon company. Uponof payment

made, if or stockholders shallbeing dischargesuch demand officers
or ofdebt or unincumberedliability, personal propertysuch expose

to suchattachment,liable to sufficient debt orsatisfysuch company,
inattached a suitcosts, againstand so that the same beliability may

of then no suitliability,such for such debt orsecuritythecompany
shall be the stockholders.againstsustained thereon

or notstockholders after demand shall satisfyWhenever the officers
attached, dutyto it is made the of thedebt or beexpose propertysuch

com-stockholders,a of and themeetingforthwith to call theofficers
for the of such debt orwhen met shall meanspany provide payment

stockholders or otherwise,either assessments theliability, by upon
was made.from the time when such demandwithin sixty days

withinif such shall not beliability discharged sixtyAnd debt or
as instockholders, provideda suit be sustained thedays, againstmay

2.sec.
shallit be to call such unrea-duty may meetingIf the officerswhose
the ofsame, they shall forfeit sumto call thesonably neglect severally

by injuredto be in an action of debtSI,000, any personrecovered
thereby.

Stats., 321,of ch.146, byIn sec. 1 ch. Rev. was1846, repealed
P. inL., terms.

2 3The of sec. 1 would leave secs. and inopera-repeal practically
sections follow as incident to theDid the of these twotive. repeal
if noso,1 be there had been furthermight legis-of see. ? Thisrepeal

liabilityin to of individual stockholders.lation theregard personal
P. in which321,in the act L.)The same legislature (of 1846), (ch.

Stats., an unlim-146,1 ch. whichsec. of Rev.repealed imposedthey
stockholders,on made stockholdersindividualliabilityited personal

2of sec. ofto a extent under the provisionsliable limitedindividually
of 1846.the act

liablestockholders made individuallyother cases where wereAmong
they should be so liablethe act of was the that1846, provisionunder

corpora-of the and thebyuntil the amount fixed limitedwhole capital

* Jeremiahby Mr.preceding opinion preparedThe of this was Justiceportion
Justice IsaacbySmith he and remainder Mr.bench,before from the theretired
Reporter.Smith.W.
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tion shall have shall beenin,been and a certificate thereof havepaid
made and recorded the clerk of the town where suchby corporation
has its of or isplace business situated.

It is to underunnecessary inquire what other circumstances the
stockholders 4 of ofindividuallywere made liable. section the actBy
1846, the andprocess againstmodes of theirproceeding corporations,
officers and stockholders, who for debts andbecome liable theirmay
civil liabilities, shall be the same as are and 146by 141provided chaps.
of the Stats.;Rev. and the of the officers and stockholdersremedies
who have incurred such liabilities such their offi-against corporation,
cers and shall in saidstockholders, be the same as are provided chap-

inters like cases.
It will thus be seen that forlegislaturethe made provision enforcing

the stockholders,individual ofliability as created in the act of 1846,
under secs. 2 and 8 of 146 ofch. the Rev. Stats.

Now, uuder what circumstances were to pro-stockholders liable be
ceeded 2against under secs. and 3 of ch. of Rev. Stats. ?146 the Their
liability under section 1 had been and it must be clear that theyrepeáled,

onlycould be proceeded against when liable act of 1846.under the
The provisions of the act of 1846 are insubstantially incorporated

ch. of136 the Stats.,Gen. while 3 of ch. ofprovisionsthe of sec. 146
Stats,the Rev. substantiallyare in ch. 136 of the Gen.incorporated

Stats. What, then, has been the on this since thelaw revisionsubject
of the instatutes 1867 ?

By sec. 8 135, stockholder, banks,of cli. in is forevery liableexcept
all debts and ofcontracts the until the whole amount ofcorporation
the fixedcapital and such shallbylimited have beencorporation paid
in, and a thereof,certificate under oath has filed andetc., beensigned,
recorded by the of the cityclerk or town where such hascorporation

business,its principal of and notplace afterward.
136, Stats., 1,Gen. sec. aChapter that creditor main-provides, may

tain a bill in to of achancery enforce a debt ofpayment corporation
stockholders;against individual notby 2,but sec. until sixty days

after oflegal demand But he can such billonly whenpayment. bring
the Stats.,135,stockholder is liable ch. and to thatunder Gen. extent
only. Sec. 3 for that itprovides may be attachedexposing property,
to pay the debt of is 4 forpaymentwhich demanded. Sec. provides

stockholders,a who ofcalling of the meansmeeting may provide pay-
ment or from the date ofotherwise, withinby assessments, sixty days
the demand.

What debt Clearly,can thus assess to ?they pay onlythemselves
2;those of which demanded under sec. that is,can bepayment legally

ch„such for underdebts as the liableindividuallystockholders are
They135. this, would becannot because then stockholdersbeyondgo

statute; andindividually liable limit webeyond bythe established
have no doubt to the stockholders thelegislaturethe intended togive

to in to have apower assess to this extent order prompt,themselves
and todecisive, debts,effectual for the of their andremedy payment
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creditor's, tliewith neces-byavoid and a of suitsprevent multiplicity
an corporationcosts and other means can insolventdelay. Whatsary

themselves fromdebts,to to relievepay its or the stockholdersadopt
? to the corporationsuits The intended to suchgivelegislature power

an debtsassessment,to form ofmake stockholders liable to in thepay,
the direct suit theagainstwhich creditors have abycould collected

andstockholders; conveniencestrong expe-and there are reasons of
liability.in to thispaythem to assessdiency giving themselvespower

As was fixedthe finds that the stock of thiscapital corporationcase
$7,600and that has been$8,000,limited at and of the same everonly

8 of 135in, the under sec. ch.individuallystockholders are liablepaid
Stats.;of thevoted,the Gen. and the assessment been legallyhaving

isdefendant liable.
the pri­But it is that the or at leastonly remedy,further suggested

theof assessment is of shares.mary for the collection the a saleremedy,
astrue, regardsThis a farin the absence of be somight promise

Stats., theto141,assessments made sec. ch. Rev. collect11,under
R.sum for the N. Centralsubscribed stock—see H.original capital R.

403, Stats.;Johnson, this12, 141,v. N. H. and but30 sec. ch. Rev.390, p.
cannot of assess­be an effectual for theordinarily remedy collection

to attachablements debts a failure to unincumberedpay exposeafter
It is that shares bepersonal generallythe wouldproperty. presumable

inunsalable such legislature,under circumstances. We think that the
cases, have author­assessments in such must be taken toauthorizing

ized the use of and effectual means to collect the same—Broom’sprompt
471;Maxims and that aagainst delinquentis maintainableassumpsit

“ forlaw thatstockholder. The often allows action to be maintained
” insake of is no in and evenremedy fact,the the where there promise

True,a v. 53the face of to his duty.refusal Scecaparty’s perform
134, Stats.,N. H. In relatesview,627. our sec. 16 of ch. Gen.

underto the of leviedcollection such assessments as have beenonly
White,15, v. 14the of sec. 134. Glass Co.authority ch. In Franklin

286,Mass. cited the same statute that conferredby defendant,the power
shares, whichremedyto make the a sale of theassessment, byprovided

toconferringheld But thehere, powerthe court exclusive. the statute
remedy isremedymake the assessment no sale. Thatbyprovides

in au­another as a means of assessmentsgiven collectingstatute the
statute,inthorized that other not this class of assessments.

to these there must beAccording views
verdict.on theJudgment

thefor to the who triedHobbs, defendant, judgethe having applied
lia-andamend the the debtsfollowing,cause to case theby adding —“

amount thefor the inbilities which assessment was made exceeded
inand of and its stock paidassets said allcorporationproperty capital
aslimited,” debts,or for a the that suchrehearing upon point—asked

are continuedstockholder,to the ultra vires. The case was thereupon
and thisfor further considerationargument upon point.
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Holbs whom thewere Allen and L. JD. for de-(with Sawyer),
fendant.

The amount of in,debt exceeds half of stockone the capital paid
with all the This the cor-corporate debt was contractedproperty. by

when it isporation, from so secs. 4 andprohibited doing by 5,expressly
Gen. andStats., the act of 1846. While the officers who violate secs.
4 debts,and 5 made forare liable itcontracting impossiblesuch seems
that can havethey right to aany assess stockholder to such ille-pay
gally contracted debts. Is debt, stockholder,not such a aas against
ultra least,vires, as between him and ?the or directorscorporation—at
Both of the latter are from such a debt.prohibited contracting Have

tothey authority contract it ? IfIf it ?so, they not,where do get
how can call on thethey defendant to To hold other-pay any part'!
wise is to imperil the fortunes of has a ofevery who share stockone
in a New Hampshire corporation. Errol,Rich v. 51 N. H. It cer-
tainly would be a construction should hold thatsingular which
a thatlegislature the of 1846adopted restrictions of the act (an
act liabilitytheexpressly repealing antecedent pro-copartnership
vision of Revised Statutes,the didin the GeneralStatutes), passing
not force;intend that those limitations should or which shouldanyhave
hold that the oflegislature 1868, 3,in the of sec.provisionadopting
ch. 146, Stats.,Rev. 1,it with that hadadopted reference to sec. long
before been theby act of ratherrepealed 1846, 321,ch. than in refer-
ence to the of itself,act 1846 which the law in 1868 whenexistingwas
the General Statutes were of 1846The the act of isadopted. scope
to limit ofthe risk the and its extent evenstockholder, render certain
as creditor;the andagainst while democratic towardjealousy corpora-
tions the creditorgave enlarged above,146 cited itbyrights, chapter
restricted the corporation’s and inpower yearsas to all a fewparties,

itsrelaxed between andpolicy stockholders,creditors the act ofbyand
1846 held;limited and thedefined be andcases in which he can the
whole from theargument is,intent tothat,of the as thelegislations

of thepowers restrictive,thecorporation, was fromlegislation early
time, ; find,dates to this as to and we in the act ofevery one hence

1846, the as to half the stockprohibition debtscreating beyond capital
in, is,The that,etc. other as between the cred-paid general position
and stockholder,itor the the the creditor tofavored thelegislature up

act of when it is1846, the current was And somewhat re-changed.
theclearlymarkable to see how marked dis-alwaysthe havelegislature

oftinction between the a to a stockholder to collectright creditor sue
his and the of thedebts, right to assess the stockholder forcorporation
the of those debts.purpose paying

We entertain doubts as a creditor to collectgrave to the ofpower
of the half of capitalstockholder debts one thebeyondcontracted

Errol,stock, etc. The debt is ultra under Rich v.vires, and perhaps,
as the has to contract for some a creditorpurpose,corporation power

limitwould not unless it knew that thebe that heestopped appeared
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But when theby questionestablished the statute had been exceeded.
debt, evento such acomes, Can the or directors assess paycorporation

bemustif in conclusionthe value has not ? a differentbeenpar paid
etc.,reached; debts,for the to meansright legalassess to debtspay

view ofsuch as with adebts had the to contractrightthe corporation
“ cor-as both thestockholders,them but suchhaving not debtspaid by

heavya penalty.and directors” are forbade to incur underporation
at-To the hasis to the lawhold otherwise wholenegate protection
isto this provisionto the stockholder. The intent oftempted give

hasand wise. It is soon thebenign that, corporationintended as as
mustvalue,so as to its the directorsbecome reduced owe one half

ofstockholders;cease further if arethey deprivedto involve the and
credit,all as or onbuythe stockholders hirepower against moneyto

an will take place:immediate to and unskilful effortsunprofitablestop
thatbefore,and afind, 135, longhence we in sec. and15, Gen. Stats.

had forceddirector or officer had and beenwho violated this limitation
by a to from thecreditor the debts, could not have contributionpay

nevertheless,other hold,Are thatstockholders. the court toprepared
? Thethey can assess such other debts casestockholders to suchpay

makes as and show thatthe books used case, theyevidence of thepart
the directors of thesecontractingwere and authorized thepresent,

to dodebts, and that had withnothing it,the caseCanney (as finds)
nor knew about the condition of theanything corporation.

is untilthen, not be assessedHow, he to that he couldestopped say
all butthe shares taken ? He had no knowledgewere and forpaidup

assessment,what were aslegalall taken and his meantthey letterup,
390,was in failed548,30held 14N.H. N.H. 369. We haveand 32N.H.

to find anything part.in the case faith on the defendant’sshowing bad
in know allMassachusetts, not to that theLiving he could be expected

not hebeen,shares were taken but had wroteup, say,we thinking they
the in the bar. a case forletter case at The case at is much strongerbar
the than the in thejust cited,defendant one for this case assessment
was made on thenot the faith of the defendant’s but assessmentpromise,
had made If thatbeen the defendant understood allbefore letter. the

taken,the hadshares been and under this wrote themisapprehension
letter, liolden,is not are orhe to be unless the cases cited inapplicable

also, 1856, 1769,oflaw; see, 1,bad act sec. ch. 1852.p.—
made, manyas andDebts were included to which no demand was

all,of could not be at nor be of the corpo-the debts assessed collected
Stats.,281,the Gen.4,i'ation or stockholder creditor. sec.by p.Under

itsthe not one half capitalcould contract debts exceedingcorporation
stock its thatin, Any beyondand other etc. contractpaid property,

stockholder;is ultra and nor andvires, binds neither the corporation
him-the with an of must forcreditor, a seedealing agent corporation,

self that the his an actauthority,acts within the andagent scope'of
ultra vires is for amountcannot be ratified. The assessment made an

andthan all the stock and otherofgreater plaintiffs’ capital property,
directors could withinnot,includes debts that the andcertainly agent
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not,the contract;of that couldauthority,them thescope corporation
for 281. This5,the statute forbids it under a Sec.heavy penalty. p.

liable,section does but the directorschargesnot make the corporation
for a of idle to saycontract made in the It isname the corporation.
that a stockholder can for a not the cor-be assessed debt binding upon
poration. least,half in at at were notbar,One of the claims the case
legal claims of the The is for that reason.illegalassessmentcompany.
Rich v. JErrol, H.,N. on The should51 is decisive this point. plaintiffs

“have voted to all the or other-sell the under termcorporate property”wise to its It could not do that to debtspay legal payliabilities.
and,vires,contracted ultra as in his fourth groundthe defendant claims

of nonsuit, share,the value of his cannot be assessedhaving hepaid par
to debts, arepay when are not debts theespecially they corporation

assessment,bound to If 4 of issection itpay. gives any perfectlyright
clear that that is not the stock-right restricted to those cases where
holder is individually but as well those cases whereliable, toapplies
he is not of factpersonally sufficientlyliable. A consideration this
demonstrates the utter of theabsurdity theory.plaintiffs’

Bank v. 57,Globe 101 not in for theWorks, plaintiff's.Mass. is point
In the abar, creditor,case at is athe suit not against corporation by
but is aby to ancollect assessment to debts the cor-corporation pay

hadporation no to This is ofright groundcontract. one radical
distinction. is,The second in thethat some of the debts included

1869,assessment were after the in when theincurred auditor’s report
corporation states,owed $9,000,some as the books show and the report
and a Chick,of this last amount is debts due to John treasurerpart
and apresident director,of the and a and tocompany Smith,Levi
director, and sundryto and beingstockholders. ThesePepper, parties,
officers of the of the matterare withcorporation, charged knowledge
of ultra vires at the theytime in their of allowed thedirectorscapacity

to ofcorporation become their bottom58,debtor —101 Mass. near
inpage; but this the tostate restriction on the in regardcorporation

incurring debts is a and isstatute, onepublic every chargedpenal
with of it. a an to aknowledge Can make assessmentcorporation pay

from,debt which both the and directors are con-corporation prohibited
?tracting

Quarles, Wheeler,and for theWhipple, plaintiff's.

case, as itSmith,Isaac W. The raised in this ivasJ. questions
inoriginally drawn, were decided us at the term Marchby adjourned

last.
an the does notBy case, distinctlyamendment to the factalthough

whichit that and for theappear, be assumed the debts liabilitiesmay
ofand assetsassessment in amount thewas made exceeded property

in and limited.the half of its stockand onecompany, capital paid
The for illegal,defendant that this reason the assessment wascontends
and that this be maintained.action cannot
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“4, that No cor-Statutes,135, sec of the GeneralChapter provides
debtscontractporation, banks and insurance shallcompanies excepted,

or actuallyincur half of its stock thenliabilities oneexceeding capital
in andand and of other assets.”paid itsunimpaired, property

byifSection 5 that any corporation,of the same chapter provides
di-theofficers, 4,vote or the ofby its shall violate sectionprovisions

debtsrectors shall of ofbe liable to the amount the excessindividually
and otherabove in and of thepaidliabilities half the stockcapital

assets,and and theproperty for all the debts contracts of corporation
inthen office.or theycontracted while remainexisting, respectively

It is beyondthe as to debtby anyclaimed defendant that contracted
vires, and bindsthe amount in contract is ultra4,limited section the

withstockholder;neither and a creditor, dealingnor thatcorporation
actsan of a for himself that theagent agentmust seecorporation,

within cannotthe of an act ultra vires;his and thatauthorityscope
be ratified.

?I. Is a debt thus thebindingcontracted upon corporation
con-statute,It will be debtsobserved that of theby these provisions

not de-tracted in arebeyond the amount limited the fourth section
thisclared violation ofillegal and void. The for apenalty imposed

liableof 4provision individuallysection that are madeis, the directors
for all of suchthe and of to the amountdebt contracts the corporation

“excess. is for and contracts thelanguageThe all the debts corpo-of
not of theration,” for such and in excessdebts contracts contracted

amount thelimited. If of corpora-are not debts and contractsthey
tion, then no whichare and forthere debts contracts of the corporation

amountthe directors be in of thecan made liable excessindividually
limited.

thinkWe it is clear of 4 must be regardedthat the sectionprovisions
as on themerely directory, maytheir violation bealthough culpable

officers,of the and this of thepai*t goverxx-for conduct the corpoi’atioix
ment seize their franchise duemight'probably upon process.

We thixxk this view and is con-of the construction of sections 4 5
byfirmed an of the of the statuteexamination provisionscox’responding

in to 9, is as follows:regard banking clx. sec. whichcorporations, 153,
in cir-bills,“No such bank to haveissue sec. shall[authorized 2]

culatioix its of theown bills to an amount tlxaxx amountgreater the
xnadeexcess of its loansactually ixx the amouxxtofcapital paid above

;to its on of ex-anystockholder's of its own and in casepledge stock
shalldirectors,the itcess, under whose administratioxx shall happen,
cor-excess,be to for of theliable, the extent of such all debtsjointly
con-and duringthen that shall be theirporation existing contracted

office,tlixuance in limituntil tothe cix'culatioxxshall be reduced the
above described.”

Here nullis,the that shall benot the excess of circulationpenalty
void,and thus the the directorsinnocent butpunishing bill-holder,

ofare made individually liable for all bank the amountdebts of the to
such excess to theof reducedcirculatioxx,until the circulation shall he
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bylimit how ? thatredeemed, is,Reducedprescribed. By paidbeing
the bank that inthe bills circulation.put

toAnd 159 no isforeign permittedinsuranceby chapter company
lawtransact business in this state until of theany requirementscertain

; suchanyare with but 10 madeby any bysection insurancecomplied
is them,made valid have notagainst theycompany compliedthough

with of law.requirementthe the
toReturning 135, holdingthere is to thatchapter another objection

binding,debts contracted in excess of the amount are notprescribed
accuracyand is,that the of anddifficulty with readinessascertaining

Itthe ofamount the other and the corporation.assets ofproperty
scattered,ofmight consist or chosespersonal debtsproperty widely

in of a character, machineryactions doubtful andand of estatereal
liable to safelyand loss. couldrapid depreciation Before creditorany
deal with such a it of thewould an inventorycorporation, require

and fluc-assets to be of theproperty frequently taken, say nothingto
tuations of values in the market.

But the limitsuppose to which this could incur debtscorporation
$10,000,was and ofthat that limit had first daybeen on thereached

1871; and itJanuary, on ofsuppose, January, 1871,the second day
had $15,000,borrowed therefor,and its in sixgiven note payable
months, and on the third ofday $10,000hadJanuary, 1871, applied
of sum sothe in Januaryborrowed of the debtspayment outstanding
1st: If the debt void,contracted on 2d was and(note) illegalthe
can it aever become valid debt ? Can a debt or contract evervoid

valid andbecome a ?one And if inlegal anythis became legaldebt
sense thewhen debts that stood didto it in were theprior age paid,
note become a valid note to the amount did it$10,000,of and remain
an invalid $5,000note to the of debts,amount ? asAs fast the prior
in time,ofpoint are do those the limitpaid, incurred after prescribed
in the fourth section had been reached to theslide into their places
amount of the soolder debts ? and if of a orpaid so, which dozen
twenty invalid debts are so ? andtransposed into list of valid debtsthe
if those in which of twoprior age, that to have beenmight happen

atcontracted the same moment ? ifor, invalid claim hap-the oldest
into exceed the itpens amount left to will becomeplace fill,for it

invalid and remain invalid as topart the rest ?
For andthese other that find itreasons be we impos-might given,

to holdsible that debts lawbycontracted limitedbeyond the amount
invalid as against-are the is, besides, argumentthecorporation. There

of in indi-favor of that a with anjustice holding corporation, equally
vidual, after shall notcontracts,received the benefit of suchhaving
be to it hasthem that violatedpermitted therepudiate upon ground
some statute in them. tech-provision contracting only estoppelsNot

for andnically againstbut in both(so called), estoppels operatepais,
a oil& Am. 215.corporation. Ang. Oorp.

5 anSection the who lias ad-gives imposedcreditor been thus upon
ditional for the of his While theremedy collection debt. corporation
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remains it of theif collectcan, choose,liable for his he shalldebt, he
directors; to con-but it could not the of the legislaturebe intention
fine him or whowho orto be unknownmight irresponsible,persons
might be skilful fromenough legal process,to conceal their property
and law toso the of theleave him without It is notremedy. policy
visit andthe allowinnocent,for violation of laws thepenalty upon
the guilty to escape.

It is aby vote ofimmaterial whether these debts were contracted
officers,the its were author-or or the officerscorporation by whether

valid,ized to as webycontract them. If the arccorporation, they
seen,have hav-without to the fact corporationreference whether the

ifvalidity;ing the benefit them is to theirdenyreceived of estopped
; and ifby officers for reasonauthorized, are valid the sameduly they

the officers theunauthorized, they by corpora-were been ratifiedhave
benefit;tion actionthe ofby and(1) receiving bytheirenjoying (2)

the stockholders15, 1871,at the theFeb. whencorporation meeting
voted to ratifica-to Subsequentassess themselves these debts.pay

Rich, Errol,tion is 51 N. H.to anequivalent v.original authority.
350. 212,& Am. on 216.Ang. Corp.

If, doubt,II. inas would excess ofthere seem to be no these debts
the limit it fol-in validfixed section 4 are debts theagainst corporation,
lows of stockholders, maythat as anecessity actingthe corporation,
assess 136 tounder 4 paythemselves the of sec. of ch.provisions

and anysuch debts. no theseThe statute makes distinction between
“is,other debts of the The of statutecorporation. uponthelanguage

“ ofdemand of of officers themade,”debt a theany corporation being
to pro-shall forthwith a of thecorporation call stockholdersmeeting

vide or other-means for its themselvesassessmentspayment by upon
wise,” etc.

We in in this the canlast,decided Maz-ch that stockholderscase,
toassess bethemselves for such debts as can be demaiidedonly legally

under 2 of ch. and is clear that136, ezitirelysec. we tlzizzkitpaid,
hadlimit fixedcreditors,those whose were after thedebts contz’acted

enforcebeen can demand that sectiozi andreached, pay-underpayment
under such debts inment 1. There is no ofsectiozi madeexception

the can that iizdicatesstatute, and we in the statutepez’ceivenothing
that the in differentanyintended to suchlegislature put posi-creditors
tion from atlie other creditoi's of corporation.

aThere cases izi books it is that coz’pora-are the where heldmany
oftion contracts with itscazmot czzfoz’ce inconsistent the purpose

it notcreation, onlyfor a canbecause, being cz’eated specific purpose,
canmake no its izz makecharter’,contract forbidden butby general

no is tocontract which not or enablenecessary, directly indirectly,
it to answer that end.

ofThus,whez’ea the passen­was cliai’tered forcompany conveyance
for the break­gers a contract suchplaces, bybetween certain company

of of toing ice and vessels the track brokentowing through another
invalid,is Co.Penn., &c.,and cannot be enforced them. v.place against

248.8 Gill & Johns.Dandridge, (Md.)
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So, from doingan insurance its chartercompany,where prohibited by
endorsee,suit a asbusiness, brought a notebanking upon promissory

void,discounted,it as receivedwhich had it was held that the wasnote
the the a as a bank­by in course of transaction forbiddencorporation

2N. Y. Co. v.ing transaction its charter. Ins.by Firemen's Ely,
; v.Cow. Utica Co. 19 it was so heldScott,678­ Ins. Johns. 1. But

“act,under allthat section of which that notesrestraininga declares
and deliverysecurities for of or the of propertythe payment money,

association,made or to such notinstitution, orgiven any company
authorized for shall be void.”banking purposes,

It will isbe seen there a wide those cases anddifference between
the case bar. In New toat York the statutebynotes were declared
be void. As into the debts involved this our does notstatutesuit,

them but makes the there-pronounce void, directors liableindividually
for.

And aretoo, decisions,there numerous that contracts withso, where
hoare the other can maintaincorporations illegal, although party

action the on the backagainst contract, he recovercorporation may
the consideration the not in delictu.paid, being Whiteparties pari

181;Bank,v. Franklin 22 2 v.109;Pick. on Cont. Han­Com. Howson
cock, ;8 v. Bland, 1077;T. R. 2 v.577­ Robinson Burr. Utica Ins. Co.
Scott, 1; Cadwell, 296;19 v.Johns. same 3 v.Wend. same Bloodgood,

652; O'Brien, ;4 Wend. Little v. 9 Mass. 423­ Soc. v. Ch. inEpis. Epis.
Dedham, 372;1 Pick. Rich v. 51 N. H. 361.Errol,

In Works,MonumentNational Bank v. it is re­57,Globe 101 Mass.
Hoar,marked J., with ofby great that “The doctrine tdtraclearness,

vires has been carried much in in thisfurther than the courtsEngland
it;country have to butbeen extend with limitations thedisposed just

beprinciple authority,cannot that the limitations thequestioned, to
and apowers, liability of to found in actcorporation are be the cre­

it; and it noating follows,doubt that when andare conferredpowers
defined by statute, every one with the isdealing corporation presumed
to know the ofextent those when the transaction is notButpowers.

ofthe exercise a not onpower conferred a but the ofabusecorporation,
a instance,in a known togeneral the abuse notpower particular being
the other the doctrine of ultra vires does notcontracting party, apply.”

In Bissell v. Railroad, Selden, J.,22 N. Y. 289, thesays,—“When
ofwant ispower the with the termsapparent act doneupon comparing

charter,of the the with is toparty dealing the corporation presumed
have of defect, of vires isknowledge the and the defence ultra avail-
able him. But a toagainst such defence would not be permitted pre-
vail a who cannotagainst anybe to have hadparty knowl-presumed

Hence,of the of ifwant to contract.edge authority make the the
of not under whichquestion the law thepower depends merely upon

but factsacts, the of certain extrinsic rest-corporation upon existence
officers,within the of thening peculiarly the theknowledge corporate

would be from thatcorporation denying bywhichestopped assuming
to make the contract had affirmed.”it virtually
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in of Massachu-this as thus laid down the courtsApplying doctrine
course,and thewill, generalsetts New it of be thatYork, appai’ent

statutes,of toin to the oftheprovisions regard power corporations
as indebts,contract are to have the same force if theincorporated

charter of this corporation.
toEvery one, with this must bethen, dealing corporation presumed

Stats,know the 4 cli. of Gen.limitation sec. of 135 theimposed by
But,its the it istime,to contract debts. at sameupon power equally

that of the limitbeyond byclear the these debts fixedcontracting
not of the corpora-statute was the exercise a not conferred onpower

tion, instances,but was a ingeneralthe abuse of thesepower particular
of which abuse the cannotcontracting creditors)other parties (the

; they tobe to have known nor can be said beordinarily putpresumed
itbecause, made,the to have beenupon inquiry, supposing inquiry

difficult,would been for reasons before to have ascertainedgiven,have
of cer-anythe amount and value of the assets the withcorporation

andtainty or and amount of the assets prop-definiteness. The value
of withinthis were extrinsic factserty resting peculiarlycorporation

andthe of the of which the creditors cannotknowledge corporation,
to have had orpresumed any knowledgebe notice.

The books and used at the trial were madedocumentary evidence
us,of this but none of been to andcase,a them have exhibitedpart

from inonly argument.we know their statements made the Itcontents
is “that some of debts included in the assessment wererepresented the

in when owed1869,incurred after the auditor’s thereport corporation
and a of$9,000,some as the books show and the report states, part

Chick,amount to treasurer and ofthis last is debts due John president
director,director,a to Smith a and tothe and and Levicorporation

ofand to officersbeingstockholders.” Thesesundry parties,Pepper,
of ultrawith of the matterknowledgethe are chargedcorporation,

at in their directors thevires the time of allowedthey corpo-capacity
to theirration become debtors.

as in the it doesbrief,facts to be stated defendant’sAssuming these
inof which owed$9,000, corporationwhether the sum theappearnot

section,1869, limit fixed the fourthbywas to or theequal exceeded
was andChick, Smith,to the indebted tonor what extent corporation

due them Feb-nor same or other debts towhether the werePepper,
to at19, 1871, was indebted themruary corporationnor whether the

hadfixed 4 for debtscontractingat that date. If the limit sectionbyall
1869, made,in auditor’s was thenbeen when the reportnot reached

Smith, validwere debts. ThereChick,the debts due to and Pepper
or that limitnotin which we can tell whetheris the casenothing by

Smith’s,if andreached, reached, Chick’s,then been and whetherhad
limit had beenbefore or after thedebts were contractedPepper’s
; if areto in favor of fraud and weis bereached. Nothing presumed

itdebts,draw their must be that weretheyto inference in toany regard
contracted.properly

thisvires inWe have the doctrine of ultrabriefly discussedonly



June, BANK v. CULVER.1874] 327

acase, further examination not tobeing necessary its decision. There
is innothing, then, this case that shows that of the creditorsany
had that, theknowledge at time tlieir cor-debts therespective against

accrued,poration the hadcorporation contracted debts or in-already
curred liabilities one half ofexceeding its stock thencapital actually

in and and ofpaid assets;itsunimpaired, other and and weproperty
are of the that theopinion debts were such debts as the stockholders
could assess themselves to under thepay, provisions of 136 ofchapter
the General Statutes.

The must beexceptions overruled, and mustthere be
onJudgment the verdict.

Citizens National Bank v. &Culver Trustees.

The lien of an aattorney recovered him en-upon judgment by will be
forced to the of the state attached,law where the lien andaccording
not the theaccording to law of state where the toisjudgment sought
be collected.

theBy of Vermont,law as their decisions,established an at-by judicial
hastorney a lien a him,recovered notupon judgment by for hisonly

fees,term fees, fees,attorney and and for alltravelling money expended
by him in suit, also, seems,the itbut for his reasonableprosecuting
charges for thus and to him to the full ex-arguments, covering securing
tent all claims inas the suit.just attorney

And this lien is there it¡protectedso that cannot be defeated an attach-by
ment of the debt which the lien exists by trustee evenupon process,

nothough notice of the lien had been by the to hisattorneygiven
debtor.

Assumpsit, G.by Culver,the Citizens Bank ElishaagainstNational
and & writprincipal, Pike dated Marchtrustees. The wasBlodgett,

6, 1873, trustees,and was served on the no has been madebut service
upon the resides Vermont. It was ad-defendant, who inprincipal
mitted that in Theone Gerrish was the interest. trusteesplaintiff

§125disclosed Paul ascash in their and Normanhands, appearedone
claimant of the funds in hands of and the case wastrustees,the the

bytried the court.
court aSanborn, broughtThe found that one of New Hampshire,

suit at law and bill in to foreclose achancery mortgage,a aupon note,
ofin both whichagainst Vermont, 1870,said in the courts ofCulver,

finalsuits in said and in a decreeterminated favor of 1872Culver,
taxed,was The costs wereCulver,made for that he his costs.recover
issuedand in for the same. Executionjudgment rendered his favor


