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It true,of broader is the insignification.is much foundprovision
law,of the to the that in shallsection 24 effect the actliquor nothing
the or forbe to sale sale of winepreventconstrued domestickeeping

toliquor,or unmixed with when sold drunkspirituous exceptcider be
ansold,or the where theon about onpremises implies understanding

that cider come withinlegislature might generalof the thepart pro-
act; carefullythe but refrained from thattheyhibition of mentioning

thus it withname, largeand left the of suchbeverage by liquids,class
knownale, beer, etc.,as to contain more or lesswine, porter, alcohol,
the fact itsor not to ofaccording intoxicating quality.prohibited

that to all liquorsWe of as thoseopinion except specially desig-are
“ them,term before the act cannated the be tospirituous,” appliedby

in way theyit ascertained a that come within defi-legalmust be the
remarked,more than is anThis, already clearlynition. as once

itfact,of we see no cangroundunmixed and whichquestion upon
of thedetermined, law,as matter court. We are there-bybelegally

and thatfore that the was the verdicterroneous,of rulingopinion
be aside.setMust

Tandy v. Rowell & a.

a errores that theIn scire ad audiendum it should ajipear allegedfacias
in ofwas recovered a court record.erroneous judgment

defective, court, inthe the exercise ofthe scire is its discre-When facias
errorthe in take out a new scire re-tion, tomay permit plaintiff facias,

term,a in the or at the term nextturnable at subsequent day ensuing.
of No for issecurityA error is a writ costs Itright.writ of required.

a in But the may,as our courtsupersedeas practice.does not operate
shown, issue a or in whichsupersedeas, injunction,upon ground being

to to andbe bondgive respond damagescase the willplaintiff required
be affirmed.the shouldcosts in case judgment

amendedmayin the return the writ of error be to con-uponThe date
°thetruth of ease.form to the

discretion,in allow the the record in thetranscriptits ofmay,The court
to annexed to the return day.be subsequentcourt below

bar, be as anin he will regarded waivingthe in error pleadsIf defendant
aof the scireuponfor the want sealobjection facias.

op a recovered the defendantserror, byto reverse judgmentWrit
error, term, of the1869,in at the Octobertheagainst plaintiffin error

offor The error is onecomity. assignedcourt thisjudicialsupreme
in errorthe was rendered thefact, plaintiffat the time judgment—that

theof thatage twenty-one judgmentunder theminor, years;was a
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answer;default,his that hewas he not torendered upon appearing
had was for himno and that no ad litemguardian, guardian appointed

the court.by
”“ thein error moved to the scire forThe defendants quash facias

reasons:following
1. of scire errorbroughtBecause the writ is while the writ offacias

is pending.
2. it not in the saidBecause is what courtalleged judgmentsupposed

wrasrendered.
is court,no in scire that the8.Because there theallegation facias

of,whose are as a court of record.actedproceedings complained
Because,4. in in factdeclaration of the writ of scire errorfacias,the

and in lawerror are assigned together.
5. is inBecause there more than one error in fact assignedsupposed

the scire facias.
6. is no inBecause there the scire that theallegation plaintifffacias

in was inerror the defendant the original action, or that the defendants
in error were the in the action.plaintiffs original

7. is no in scireBecause there that the defaultallegation the facias
and of the innon-appearance error of record.plaintiff appears

8. is no allegation that,Because there in the scire in thefacias
record and aforesaid, there is manifestproceedings error.

9. Because the of errors in the scireassignment contradictsfacias
the record aforesaid.

10. Because is athere variance the declaration inbetween writthe
of scire and the indeclaration the summonses to said writ.facias

11. Because is nothere service of writ.legal said

The defendants in toerror moved the ofquash writ error for the
reasons:following

1. ofBecause the wu-it error was obtained without afiling bond for
costs.

2. isBecause there not the ofrecords theupon supreme judicial
court such declaration betweenany these as setis forth inparties the
writ.

3. Because no error in the record sent thisappears to court.up
4. aBecause is between thethere variance date of writ andthe the

date of the Everettcertificate made J. chiefby Sargent, ofjustice
the court, on said writ. Thesupreme judicial date,writ of error bears

wit,to October,this day 1878,thirteenth of A. D. while the said corti-
cate indorsed on said writ date, wit,bears to this thirteenth day of

A. D.June, 1873.
5.- Because is not a or return of said writ.legalthere sufficient
6. Because no matter of law the ofappears face theupon proceed-

ings of.complained
7. Because there is no of record of thetranscript the proceedings

and in annexed saidjudgment aforesaid,named the writ to writ.”
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Flint,L. 'T. for the in error.plaintiff

inforBlanchard,Storrs the defendants error.Q-eorge

Smith, J. A in accompaniesIsaac W. the summons whichdefect
same,attachment, a in of thewrit of or defect the serviceordinarythe

ifwrit,tois in or motion theabatement,reached by plea by quash
“ writ ofwill motion themade. We consider the toseasonably quash

foras if of errorfacias,”seire it were a motion to dismiss the writ
in the sciredefects facias.

thatis It is true1. first frivolous as as groundless.The reason well
is scirea of error to a abrought judgment,where writ reverse on.facias

pendencynot writ is and thethat wall lie while thejudgment pending,
2 Ruym.-is Ld.of the writ of error a to the sciregood plea facias.

has; defendantsPl., ed.,1295­ 2d The for these374. counselStory’s
adscirescire ofconfounded such a writ of with the writ faciasfacias
itscourse,ofaudiendum errores. The latter writ issues as a matter

beforeto in error tobeing appearoffice make known to the defendant
term, cause, &c.errors,court at a hear and showthe to thespecified

aaccompaniesIts office is to that of the summons whichanalogous
form,that thehowever,writ of thisattachment, difference,with—but

statute, thereand of the whilecontents, byservice latter are prescribed
of theis no or rule or serviceform, contents,statute theregulating

scirefacias. “ ofWhereas, complaint2. scire as at theThe reads follows:facias
aConcord,of in said certaincounty, pleaC.Sylvester Tandy, yeoman,

on thecase, aforesaid,at a court atof the holden Concordprosecuted
P. and Edwin1869,of A. RowellTuesday October,first D. Charlesby
business, saidConcord, in againstD. both of said asClough, partners

there-andC. with theTandy, judgmentSylvester together proceedings
error,”ordered our ofin, are writ &c.by

in a courtThe erroneous must have been renderedalleged judgment
law. Aacting accordingof and to the course of the commonrecord,

aor to courterror,of does not lie a court oftherefore,writ to probate,
Rice,466, v.263, Ellis,Salk. v. 11 Mass. Smithmartial —1 Com.

Roberts,v. 2514507, Dunbar, 393,Mass. ex Mass. Rochester11 parte
a from which an mightH. 510—bor to reverse judgment appealN.

Swett, N. where thev. 1 H. 338—norbeenhave claimed—Medcalf
383,v. 43 N. H.Bank,could taken anhave exceptionparty —Flanders

defect couldN. H. 337—and where theRand,Peebles v. 43 generally
v. 104.12 N. H.been in abatement —Merrillpleaded Coggill,have

that theauthorities, allegedthe that it shouldthink, appearWe upon
the scireInerroneous was recovered in a court of record.judgment

“ aus, atbefore it is that the was recoveredjudgmentrecitedfacias
atcourt, at If it had said theaforesaid,” supremeholden Concord &e.

Concord, noticecourt, we could then take judicialholden atjudicial
dis-It be alleged,that this court is a of record. need notcourt

record, allegedof it should sothat is a court but betinctly, the court
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be that inthat it seen the court which the erroneousmay judgment
court inwas recovered was a of record. It does not so this case.appear

The could not have understood what courtdefendants was intended.
scire,The is in thistherefore defective respect.facias

third3. is ofThe settled the decisionsubstantially by theexception
second noof. There is that theobjectionjust disposed allegation court,

of,are ofwhose acted as a court record.complained Theproceedings
is inscire defective this respect.facias

4, 5. The fourth and fifth must be overruled. Error inexceptions
fact and inerror are not andlaw inassigned together, only one error

assigned.fact is
7, sixth,6, 8. The scire facias, in the toreferred in theparticulars

andseventh, witheighth assignmentthe ofexceptions, corresponds
errors, which is all that is If the inrequired. assignment, which is the
nature of a isdeclaration, defendants candefective, the demur to it.

ifdefect, one,The there be cannot be reached a motionby quash,to
which is in the nature of a in abatement.plea

9. do notWe contradiction between the ofperceive any assignment
theerrors in scire and Itthe record. is obvious thatperfectlyfacias
error fact,where the is ofone it will not in record.assigned theappear

;v. Wild, Morss,Blanchard 1 Mass. 342­ v. 2Gerrish Pick. 625. If it
is that themeant record does not show that the defendant wasoriginal
a minor under the of andtwenty-one years, therefore the fact thatage

minorhe was such cannot be for error inassigned fact, the answer is
at that if so,once this an aapparent, infant,be whomagainst judg­
ment been recovered,had at his would be leftupon arriving majority

remedy.without
10. It the return scireby the that itappears upon was servedfacias

anby leavingthe officers attested thereof theat usual ofcopy place
abode of of defendants. Ifeach the the leftcopies he were not true

words,other if return,he has made a falsecopies, defend-the—and—in
ants have suffered havethereby damage, theirthey by actionremedy

him.against The correctness of his cannotreturn be contradicted in
this suit.

17,11. writThe was served of1873, byNovember an thisattorney
court, whom the on that daysheriff tospecial serveappointed deputy

Stats., 197,the Gen. ch. sec. 21,same. that writ otherprovide any or
a or forbymade sheriff sheriff another shallperson beprocess deputy

void. is orThere no nor that the 'writproof suggestion other processes
used in this suit the or has orofficer,were made thatby appearedhe

therefore,acted in no forground,as counsel this case. There is pro-
void,ofthe service the scire or the writnouncing illegal althoughfacias

ofthe an of the court apractice attorney specialaccepting deputation
to writs is to beserve not encouraged.

taken,The and third well thebeing questionsecond exceptions
thqarises of andwhether writ error shall be dismissed the plaintiff

anew,to or whether the mistakes can be rectified.compelled commence
“In Rochester 25 N. H. said haveRoberts,v. it is as we no495, that,
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and hitherto no fixedsubject, practicestatute or written rule tlieupon
matter, to thethe not visitin to the court were inclined plain-regard

their if theya that them ofdeprive rights,tiffs wouldrulingwith new
And think thatmerits,had the writ.” webytheany upon dismissing-

in thehavethe of that 504—we theauthority p. power,under case—
injustice,our and for the of preventingexercise of discretion purpose

atfacias,take a new scireto allow the in error to returnableplaintiff
term, 13th of next.the to on the day Augustbe holdeuadjourned

error,to of and havealso the writquashThe defendants have moved
1, 13,of 5Byreasons the statute Geo. ch.several therefor.assigned

state, shall bein in this all writs of error wherein therewhich is force
defect,record, or other and shallmayvariance fromany originalthe
Andto such record. our own statuteagreeablebe amended and made

undoubtedly to allow207, enoughsec. 8—is broadStats.,—Gen. ch.
N. 495. If areRoberts,v. 25 H. thereof amendments. Rochester

in the of theallege error,such defects as these defendants writ plain-
can,tiff motion and amend.terms,upon proper

some of these shouldallegedthe whether defectsWaiving question
not demurrer than motion to we willbybe reached ratherby quash,

them in their order.consider
1. A is a writ of exright, grantable justitice,writ of error debito

is2 142. NoAbington, securitywithout Pembroke v. Mass.petition.
in ourout writ not as athe doesrequired. Suing operate supersedeas

479. court on of themay,Howe’s Practice The motionpractice.
;shown, agroundand reasonable issueplaintiff upon being- supersedeas

in sufficient the defendantwhich case the must bond toplaintiff give
costs in case the should be affirmed.damagesto all andrespond judgment
1 is479; Baxter, writ,v. 156. It a and needjudicialIb. Mass.Bailey

501; v.v. 25 N. H.Roberts, Tracynot be endorsed. Rochester Perry,
N.5 H. 172.

writ of the ofassignment2. Inasmuch as the error norneither
writ,in the and inasmuch asoriginalerrors forth the declarationsets

Adams,the v.of error is not the to insert errors —Pierceplacethe writ
find in second that8 Mass. 383—we the reasonnothing- requires

further notice.
of it infact,3. one would not theassignedThe error being appear

thisrecord sent to court.up
dateof can be The of the4. The obviated.complaineddiscrepancy

amendedthe of the return should bewrit, thereon,or date judge’s
of theto conform to the truth case.

in of form as laid5. return writ is the thelanguageThe theupon
it is not490, why legaldown in and we see no reasonHowe’s Practice

and sufficient.
6. the of was obtainedThe allegation complainedthat judgment

ofhe an infant the agethe in while was underagainst errorplaintiff
and that adtwenty-one guardianhe had no noyears, guardian,that

litem be for theground reversing judgment.was wouldappointed, good
is and in the of errors.assignmentAll this alleged, appears
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of suit and7. A of the the isoriginal judgmenttranscript record
reason iserror,annexed to the writ of and the seventh nottherefore

true in fact.
The motion to quash

Must be denied.

have aAt the term the defendants in submitted verbalerrorpresent
motion to writ of at the time writbecause,dismiss the the waserror,
returnable, no of the was to the writ. Andtranscript record annexed
it is admitted that untilthe was not annexed 5,transcript January
1874, some after the returnthirty days day.

In said,Rochester v. itRoberts, Eastman, J.,is toregard—“With
it is the of in ittranscript, duty the error to cause to beplaintiff made,

for the defendant in error thecannot transcribe record—1 Willson’s
;35 and if beRep. bythe record not the time that the iscertified writ

returnable, the defendant in to theerror may, according English prac­
tice, give rule;the a anto which is andplaintiff certify, eight-dayrule
if, with,after service of it the inrule,the be not defendantcomplied
error 2 ;will be toentitled of non Prac. 355­judgment Cromp.pros.
3 ;Salk. 2146­ Tidd’s Prac. 1093.”

In that v.case—Rochester Roberts—the of the recordtranscript was
atfiled the return because the in error had notday, defendant filed his

in thepapers court below so that the make theclerk could up judgment,
and the aterror,court above allowed the in aplaintiffs subsequent term,
to file the nunc tunc.transcript pro

We are thatof the the court has the inopinion power, the exercise
of discretion,its to allow the to betranscript annexed subsequent

case,to returnthe In this asday. the totranscript seems have been
byomittedaccidentally clerk,the and as no delay has occasionedbeen

by the the defendants neveromission, having appeared specially,except
we do not feel called to dismissupon the writ of for theerror reason

inassigned the motion.
The errors,ofassignment however, to be defective inappears one

notparticular noticed theby defendant’s counsel. There is no prayer
that the erroneous be injudgment may Story’sreversed. formsVide
PI. 374-377. But an assignment of errors can amended,be even
after the cause has been argued on error. v. 8Bissell Conn.Spencer,
504. A default incurred in not willaccidentally assigning errors be set

Brower, 45;aside. Van Alstine v. 1 Cow. v.Rochester ubiRoberts,
supra.

As of thenone the toobjections bytaken defendants the meritsgo
of case, inclined,the but are all technical in arecharacter,their we not
in the of a fixed on visitsubject,absence this to thepractice plaintiff

awith that defendants,would not benefit theruling since,practically
were this writ the of notdismissed, statute limitations would operate
to bar him from in inanother. But order that our thisbringing ruling

notcase to or wemay encourageseem carelessness negligence, repeat
“the in itRoberts,remark made Rochester v. thatby Judge Eastman,
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be, should awhat our wouldsayto decision hereafterunnecessaryis
motion be made founded like facts.”uponsimilar

aerrors,amend his file newmay assignment of orThe plaintiff
PL,for which there are forms laid inassignment, ample Story’sdown

onand he takeed., 374-378, may a new scire returnable2d pp. facias
at leastof toAugust next,13th be served on the defendantsdaythe

it in accordancebefore the return would bedays day,fourteen —and
scireto into thethe better theincorporate assignmentwith practice

facias.
leaseis granted,This

1873,term,that the tax no costs forplaintiffterms the DecemberUpon
recordof of theerror,for the writ and clerk’s fees for transcriptexcept

he finallyin case prevails.

out a scire at thefacias, adjournedThe took new returnableplaintiff
tosame beday 1874,on 13th of and caused theAugust,term the

defendants. defendantsthe the return theupon Upon day,served
to the court wasdismiss writ of error because seal of themoved the

scirenot affixed to the facias.

heldJ. In itSmith, 139,Isaac W. Hutchins v. 1 N. H. wasEdson,
was void.writ of not under courtthat a execution the seal of the

Perley,32 89, byBut in Parsons v. N. H.Swett, doubt is expressed
ofJ., doctrine to to mesneoughtC. whether the be writsextended

the beobjection seasonablyunless taken.process,
seasonably,All for form ofdefects want of must be taken advantage

in thisbe as waived. theor will Beforethey regarded examining papers
the defend-case, wc find that since the service of scire uponthe facias

by doing theyin is soants, they have filed their bar. It clear thatplea
scire facias,have waived their theobjection to the want of a seal upon

motion to dismissand the
he denied.Must

app’ee.and LaneFlanders v. andals., ap’ts, als.,

law, a deceasedThe heirs at or other interested in the estate ofpersons
in forare entitled have the administrator cited to accountperson, to

he if of thefor which to be the recordsmoneys ought charged, probate
do the and ad-court not show that error of consideredcomplained was

account, moresettlement of his administrationjudicated upon although
than anmaytwo have since such withoutyears elapsed settlement

taken or for.appealhaving been petitioned


