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& a. & Trustee.Caldwell v. Scott & a.

toOne cannot the funds securities the dis-partner orapply partnership
of debt ofhis own the consent the othercharge private part-without

ners, implied.either orexpress
it it wasdoes make differencewhether such creditor knew thatanyNor

not, inor that thus of hisappliedwasproperty paymentpartnership
debt.

in theretires from the firm and releases all his interestpartneroneWhen
debts,who all the companyto the other topartner, agrees payassets

in in re-of still continues the creditorsthe right priority partnership
assets.to suchspect

Foreign Jewell,attachment, Caldwell, & Co. Scott &by Tate against
A. O. served onand trustee. The writ was tbe trusteeParker,principals,

Scottwas, chargeable.The the trustee wasin 1873. whetherquestion
in The sold togrocerywere tbe business. trusteepartners& Jewell

Scott, ofindividual furniture to the amountcredit,bis betweenon $100
in$50,which ho soon and was to the rest twopayfor$200, paidand

months; to and dunned for it severalbeingno't ablebeing pay,but
the trustee take from the defendant’stimes, groceriestorequestedScott

use;his familyshould want them from to time foras he timestore
1872,4,and trustee took inMay groceries,March 1 theand between

under-$50.34,to amount of anof Scott’s therequest, uponpursuance
in indi-were of Scott’spaymentScott that receivedtheywithstanding

of19,1872, a bill the groceries,vidual October Scott receipteddebt.
of &firm name Scott Jewell.thesigning

occasion, the was taking gro-the time trustee theduringOn one
himScott, trustee,of told he wasceries, being by havingtheinquired

ledgerwith firm. The ofto his own account the thechargedthem
shows, 6, of1872,under date of the trustee’s billJuly groceriesfirm

handwriting.in toScott’s Jewell never assented theto Scottcharged
May 14,firm was dissolvedto Scott’s debt. Thegoing paygroceries

intoout to who took one BalchScott, partner-Jewell sold1872, when
dissolution,At Scott tohim on the same the was haveday.withship

debts.and all thepay Theythe property partnership.all partnership
them,to be divided between$3,333.83would be■calculatedthere equally

debts; and Jewell receivedwhat was needed to payand aboveover
$1,000, givingfor hima debt of Jewell’s•$1,666.66 by Scott’s paying

in cash. Itand him the balance$400,own note for about payinghis
calculated, andfirm thatthat the were moro thanowing theyturned out

the wasof of tbe and above debtsthe balance the value assets over
firminstead of Scott to the debts..$1,334.29 $3,333.38. failed pay

Case reserved.

AT.iS. for tbeClark, plaintiffs.
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1. fund the debtsis a out of whichproperty partnershipPartnership
of theitare entitled to bo before can be to thepaid paymentapplied

190,5 N. H.debts of the individual v. Blaisddl,partners. Tappan
cited;and 8Morrison v. N. H. 248.cases Blodgett,

act,2. an andIt is a fraud on theillegal creditors of the partner-
to divert the andship, espe-to a differentpartnership property purpose,

withoutcially so, to do it the or assent of theknowledge other partners.
Batéhdor,v. 12 Curtis 280.Rogers 705, par.

A case the paj--where had been to thepartnership property applied
ment of a debt of a creditor of privateone of thepartners,individual

held,creditor no notice itthat was it washaving partnership property,
Story, theJ., delivering “that it was an conversionopinion, illegal
of the funds of the and the could have nopartnership, creditorprivate
better title to funds than the had,the himself that it madepartner and
no difference that the timeseparate creditor had no at theknowledge
of ofthe ofthe funds if hemisappropriation the andpartnership, [the

had beprivate he wouldknowledge this[preciselycreditor] case]
fraud,of notguilty ingross only morals but in andlaw, [paragraph

partneris,that the true that one theprinciple part-cannot apply232]
funds or securities to debtnership the of his owndischarge private

without the consent of the other and con-that without theirpartners,
sent the title of the is ofpartnership not divested in favor the private
creditor, he knew it not;whether to be and ifpartnership orproperty

had wasthey knowledge it the or unlessfundspartnership property,
the other consented thepartner would be a fraud thepayment upon

v. 458,French 12 N.partnership.” H. it was heldLovejoy, —where
that the surviving partner could not part-due thedebtslawfully assign

to tlie ofnership creditors,theprejudice cases cited.partnership —and
Gan it make whatdifferenceany constituted the property,partnership

was orwhether it real orpersonal, choses in ? can itaction Or make
difference in toany law,the of theregard whether one bopartners

dead, or that one of the partners should act in such ado some illegal
manner that the other does it,not know in thethere actbeing nothing

to him on orguarditself his on ? not, clearly.thinkput inquiry lYe
3. The conversion of the under thepartnership property agreement

between Scott and Parker was deliv-when the worecompleted goods
ered, and as andbetween Scott Parker as tantooperated payment pro
at the time of 19,1872,The Scottdelivery. on October ofreceipting
& Scott,Jewell’s bill Parkeragainst and Parker’s Scottby giving

same,credit for the done inwere of theonly agreementpursuance
them. The dissolution,between all thegoods being delivered before

the fraud was consummated of half Scott,before the sale Jewell’s to
case,and it no incan make difference this that all the firm property

afterward. And onbecame Scott’s we submit that Scott’s entries the
different from the actual and his statementledger, being transaction

“to he his ac-Parker that was tohaving goods chargedthe private
count,” conclusively,which to the show fraud notfact,was contrary

in in firm and hisbut bothonly fact, upon partner.law the creditors
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was a to this fraud on and oh4. Parker the creditors Jewell.party
inParker thisbyThere was no made to obtain payment(1.) attempt

in diduntil had failed to obtain it Parker not onway anyhe other. rely
the firm & for his He Scott individually,of Scott Jewell trustedpay.
and it was not until himself unable his ofhe found to collect Scottpay
that to of the Thishe collect itattempted partnership. (second)

on outside andrightsthe of Scott was of hisagreement authoritypart
7,Part.,as a ch. muston 110—and Parker havepartner Story par.—

hisknown it. A is to know the of ownparty presumed consequences
acts. 1 18. Pie assent ofEv.,Greenl. sec. never obtained the(2.)
Jewell to this on the had toarrangement, but, hand,other reason be-

that did it.lieve Jewell not know of
on Jewell,5. This Scott and fraudbetween Parker aagreement being

and of firm theon the creditors the on of and Parkerpart Scott, being
it,a to and it voidable atvitiates the whole rendersagreement,party

v.Jones N. PI. and848,the election of the 40party injured. Emery,
cited.cases

6. that the debt wasThe shows of the con-specification plaintiffs
toof half It cannot then betracted before the sale Jewell’s Scott.

doubted but that these are or have been this con-injured byplaintiffs
of firmversion the of the Scott and Parker to theproperty by payment

of individualScott’s liabilities.

for theMuse, trustee.Briggs S?

is not at of theThe trustee unless the time disclosurechargeable,
him forthe defendants had a of action someright againstprincipal

or for in his to them. Hadindebtedness, possession belongingproperty
any& this ?Scott Jewell claim trusteeupon

defendant,of at his aScott, request,The trustee the billpurchased
$50.34, that he shouldof to a contractgroceries amounting upon special

to himsaid the of Scott togroceries by cancellingfor indebtednesspay
amount; and the Parker in ofthat were delivered togoods pursuance

of thethis It does not that either memberagreement.special appear
ingoods anyfirm of Scott & Jewell ever asked Parker to for thepay

contract,was in the and Jewellother than neverway specialstipulated
ofway Scott,in contract. as aany to the theobjected performance

firm, to make a He notmember of the had a such contract. wasright
to thesales,article of consid-by any makingrestricted copartnership

fraud,and,should in ofonly;eration for which be the absencemonej'
and maintain anyfirm bound the could not actionby contract,the were

the to thisfor the of amount claimed be due to them in suit.recovery
10 N. H. cases15,v. and cited.Grreeley Wyeth,

firm,fraud Jewell,There was on or on of the noranyno creditor
or contract,there effort in this to divert theany specialwas attempt,

the offunds of the from thepartnership payment legitimate partnership
oftheyfor were The case finds that at the timedebts which holden.

and of the firm ofParker,to to the time of dissolutionthe sale theup
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Jewell, solvent,Scott & firm was andthe its dissolutionperfectly upon
Jewell received of the ofhis value theequitable portion groceries which

Parker,went into of of all inthe and the stockpossession trade.
suit,Prior to the of the firmcommencement this of Scott & Jewell

had in full inbeen for these groceries question, Jewellpaid having
finds;his Scott,received from as the case Scott had thepay charged

to ofgoods firm,himself on the books the had received his in fullpay
in Parker,with his with andaccordance contract had billthereceipted

firm,in the asname he had a toof the do.perfect right No property
of the firm fromwas diverted its to the of firmapplication payment

transaction,debts means of this allby for the of firm hadtheproperty
and intolawfully come theproperly of Scott before com-possession the

mencement thisof action. There is innothing the case which tends
to show fraud could infraud, any inferred,or from which way be on
the of trustee,this or between him andpart either of the to theparties
suit; and iswithout fraud there no forground the trustee.charging

Qon-But fraud is ;never to itbe must be Russell v.presumed proved.
vers, N. H.7 344.

The fraud which these ofplaintiffs their anddeprives just dues,
which the funds of the ismisapplies partnership, wholly tosubsequent
the transaction between Scott andand Parker, ofentirely independent
Parker. It is or ofneglectthe refusal Scottsimply to theapply part-

still in asnership hands, finds,assets his the case a of which waspart
the byamount realized him the offrom sale Parker,to togroceries
the of hispayment debts. has hisHe inpartnership possession exactly
the same amount of funds that he would have ifpartnership had Parker
had Scott cash for the andpaid Scott hadgroceries, paid Parker in
cash out of his share of the firmpartnership the sol-earnings, being
vent.

The firm fullhave received for thecompensation togoods delivered
Parker, each has andratified of thepartner approved bysale receiving
and his of sale,share the ofaccepting receipts the the whole ofequitable
the thecompany assets, actual value of theincluding sold to Par-goods
ker, came and without fraud into thelegally ofpossession Scott theby

;sale remain,of to andJewell’s interest him there stillthey so far as
the case shows. The trustee has in his hands whichnothing belongs

firm,to theythe or which maintain ancould action to andrecover,
should be discharged.

J.Sargent, C. The first raised thisquestion by is,case whether the
funds of a can rightfully bybe one topartnership applied partner

debt,of ownthe his without thedischarge separate preexisting assent,
andor of the other whether it makesexpress anyimplied, partner;

difference, in such a that the had nocase, knowledgecreditorseparate
fund to the hisat the time that the thus of debtappropriated payment

was partnership property.
232,In v. 12 it is saidRogers Batchelor, 221,Pet. that the true prin­

to be from the authorities that cannotis,extracted oneciple partner
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of owufunds securities to the hisdischargethe orapply partnership
consent; and thatdebt without other with-partners’)theirprivate (the

is innot favor ofout title to the divestedconsent, propertytheir their
it tosuch whether he knew becreditor, partnership propertyseparate

his itknowledgeor In not thatshort, right uponnot. his depends,
was fact thebut the whether other part-partnership property, upon

to such of it or not.ners assented disposition
it is did not consent that the groceriesIn this that Jewellcase, found

trustee;of to the but wethe firm should to Scott’s debt cannotgo pay
fail togave arrangement,find he no assent thisto that actualthough

thebe,and think must from circum-be,his assent weyet may implied
case, out whole of theof he sold the company propertystances the —for

to at do as withand that left him to he theScott, liberty pleased prop-
served,was the whole haderty ; and this trustee debtbefore process

and sotrustee,Scott thebeen and betweenadjusted, paid, arranged
firm the at thethat suit be maintained the trusteeby againstno could

case; because,in the ofhim this after saletime service was made on
in ofJewell,all had behalf firm settledto Scott Scott thegoods bythe

and,full,a for it in so far asthis account and given receipt appears,
sufficient to all thethere was property pay companywhile company

debts.
onmaintained, think,the trustee cannot be weThis process against

Jewell,it fraud on the partner.the that was a otherground
which arises Was this betweenis, arrangementBut a second question

firm ?fraud creditors of theuponScott and this trustee a the
12 N. H. it is that aFrench v. held458, surviving part­In Lovejoy,

the -the firm for ahas the to of ofner, right dispose goodshethough
oflias no to them for theright assign payinglawful purposepurpose,

; inand Ten­his to of creditorsprejudice partnershipdebt theprivate
144,48 it is held that where one retiresJohnson, partnerN. H.v.ney

inall his the assets to the otherfirm and releases interestfrom the
from him an to all theobligation pay companyand receivespartner,

instill creditorsof continues thedebts, partnershipthe right priority
to bear directlyin to This case would seem uponsuch assets.respect

also, v.See,the case now us.involved in beforethe question Whitney
249; ; v.N.Dean, Convers,Russell v. H. 343­ Weaver &N. H. 7 Weaver5 ­

46 H.N. 188.Sibley,
authorities, we do not seethe the Newofweight HampshireUpon

in thethisbeing proceeding,how trustee can avoid charged uponthe
be to theof the to applied paythat to allow the assetsground company
the creditors of thebe a fraudof this trustee wouldprivate upondebt

firm.
Trustee charged.


