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Timon v. Moran.

Partition —Premises not partible.

Statutes, 228,In under General of realpartitionmaking chapter estate
common,in when thetenants is of suchamong property description that

it be divided so as to givecannot each his share withoutequal great
inconvenience, should,or the committee andprejudice may, generally

receive and such offersas mademayconsider be the severalby owners
for a choice of into which thethe are divided.parcels premises

for partition,Petition John Timónby Michael Moran. Aagainst
committee last term,at the at theappointed reported January term,
1874. The of a lot land and aconsists of house ofproperty three
tenements. hasThe lived inyears the east andmany theplaintiff

tenement,defendant in andthe west the one hasmiddle been let by
both to Theparties reportother the east andpersons. assigns middle
tenements to the and fixes as the sum to beplaintiff', himby topaid$500
the defendant. inthe of thecoming the defendantUpon report, offered
to the a sumpay plaintiff $500considerable more than if the parts

toassigned each could be Theexchanged. court ordered the report to
be ofrecommitted for the thepurpose committee thehearing parties
in torelation this Another hadhearingoffer. was before the com-

andmittee, their was returned unaltered onreport this point. The
court inferred that the committee felt bound to theappraise property
assigned accordingto each to their of itsparty judgment value, and
that their notwas altered thejudgment by second hearing. The
defendant andthen made several furnishedmotions, the following
affidavit:

“ I, on oath andMoran,Michael thatsay, atdepose the hearing
before the committee to makeappointed betweenpartition me and

common,Timón of inour in Nashua,estate situate I offered through
$650counsel to the ofmy give for share the estate assigned in the

to Timón, instead of the which he wasreport ordered to pay by$500
the This offer was to thereport. made committee andopenly to Timón

counsel,and his and my counsel then therequested committee to ask
Timón would that,of whether he more thangive or was willing to

take that. committee declined to this I,The ask of andTimón, then,
acounsel, offered to the committee onthrough my whichpaper was

I givethe That would orfollowing $850,take atproposition: Timon’s
that if he would on sum which hea wouldoption; put paper take, to

$50be I wouldonly committee, give more,seen theby whatever the
sum sum didbe, the with added notmight provided exceed the$50

would,or added it of $850,1if with came within$850, my$50the $50
$850,take or at The$800, Timon’s committeegive option. declined:

to or the or the inreceive consider containedpaper proposition it, ancL
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sumfor tlieir anyask Timón to submit on inspectionto paperdeclined
committee,take. Timón testified before thehavinghe wouldwhich

in washim,in what hiscounsel, cross-examining opinionmy inquired
on eastvalue of estate thein between the thepartthe fair difference

in and that on theline, as established thedividing report,of theside
answer,to and to anyand declined answer questionhe declinedwest,

orbyto or to be received himthoughthe beought paidas to what
eastdivision in case he or I should have theto make the equal,meby

him to answer suchanycommittee declined to ofrequireand thepart,
Iabout underhearing closed,was testifiedbeingWhen thequestion.

whoa fair byto be sum to be thepaid partyI deemed $850oath that
it,I or take at Timon’ssum,that would thatgivehad the part;east

faith,and offer in and am nowI said propositions goodmadeoption.
ifof he$850, it,sum or take at Timon’sto said option,ready pay

him,I it to to the as the committeetake east part,that paychooses —I
estate, or, if he to take theit,divide the chooses to heto paypropose

and sworn to.east Signedpart.”
orcourt the committeethe whether thequestion,The court reserved

to beto difference in of the partsthe the valueshad power appraise
todefendant,of the or thebyto the offers applytheassigned parties

in of of thean auction sale instead theany way, judgmentofprinciple
values,of the and whatquestionthe difference ofuponcommittee

should be made.order

for the plaintiff.Bailey,

Jr., for defendant.Y. theSawyer,Geo. Sawyer ‡

case,J. In in this actedLadd, making partitionthe the committee
is25 of ch. Gen. which follows: “When228, Stats., asunder sec.

is that it as toso situated cannot be divided so to eachgiveestateany
inconvenience,without orhis share thereinequal great prejudiceowner

thereof, may owners,or be to ofsame, assigned one the hethe part
the who shall have than theirinterested,to other lesspersonspaying

shares, of as themoney award,such sum committee shall or giving
saidneed not be that this is&c. It statutebond,” quite imperfect,

must arise andmanythat cases where fulltherefore, jus­and, complete
done a resort to the exer­only bycan be concurrent jurisdictiontice

matterof iu the of Crowell v.partition.courts Wood­by equitycised
; Leeds,H. v. ante 128.52 N. 613­ Barneybury,

here, faith,in ap-entireacting beyond question goodThe committee
to accordingeach of the tenants to theirassignedthe portionpraised

value, is,of and the couldthey legallyits whetherquestionJudgment
is,in that whether under the statute aboveany way; quotedotheract

at the or andliberty Moran,were to receive offers bids of makethey
instead of their own of the of the thethem, judgment value premises,
of the and of their award of the sum to bedistributing shares,■basis

Ittoreceiving the more valuable the other.by the onepaid portion
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will isbe observed that the statute silent on this Where anpoint.
itmade, merelydivision cannot be calls theequal committee toupon

award shallthe sum which be the oneby receiving more than hispaid
to the one less.equal share receiving

There, doubt,no we but thethink,can be that makingcommittee par-
tition governed,under statute should be as farthe as practicable, by
the estateof the to be divided aprinciples equity. Suppose were

homestead, which has to two brothersfamily bycome descent: its
insituation and character are such that the of com-judgment the

it so asmittee cannot be divided to eaclx hisgive shareequal tlxex’eiix
inconvenience,without or andgreat they deterxnixxetoprejudice assign

the one,whole a sum toawarding byto be him to the other: eachpaid
of ofthe is desirous thepossessingheix-s whole and for ob-pi’operty,
vious tox’easons be much more thanmay willing pay the cash or mar-

half,ket value of tlxe other the wholepx’ovided be topremises assigned
him: one has as to have thegood right whole as the other:just upon
what it beof can decx’eedthat shallequity one have theprinciple whole

less,a sum much thanupon either wouldpaying perhaps, be towilling
for what ispay the it tooption? upon be decided whichprinciple—

home,shall have axxdthe ancestral which shall be to x’eceivecompelled
the his sharevalue of in money ?—how canappraised the comixxittee
reach isa result which required by the dictates ofplainest common

without andjustice, receiving effect to offers likegiving those made ixx
the ? It is thistrue,casepi’esent may sometimes onegive who pos-

not;sesses means aix over one who doesadvantage but tlxe committee
in and ithave it their would doubtless be their to see thatpower, duty,

neither of the othergets the share without atpaying least its fair cash
; seem,valuation of whole,the chances doing injusticeand would theupon

to be much diminished rather than increased by allowing some such
which thepi’actice, approximates remedies of inequity similar cases.

is in it,There the statute which forbidsnothing and we ofare opinion
that no exists to a oflegal such courseobjectioxx procedure.

Of the to beoughtcourse committee satisfied that offers, bids,the or
faith;are made in and the shouldgood money be orpaid, satisfactory

for its furnished, before a finalsecurity payment judgment distributing
isthe shares entered up.

are of that thisWe should be toopinion report recommitted the same
committee, shown,unless some further to their isobjection competency
with theixxstructions to consider offers of for aeither choice ofparty

suchshares, offer’sai’e withprovided satisfactoxy secui’ityaccompanied
for their performance.

recommitted.Report


