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v. 6 N. H. decisive of this case. That477,Earl seems to bePage,
machine,was a suit a note for a for the exclu-given shingle andupon

district,sive to the in a under a claimedright use same certain patent
was void theby the which reason of theplaintiff, by bynon-compliance

with terms The of havingthe of the statute. maker the notepatentee
court heldshingle machine,the value of the that the remain-paid the

had anding failed,consideration that the could not recover.plaintiff
If it ofanywas the that Jenkins was not toagreement engagepart

in inthe business of laying Roxbury duringconcrete Westpaving
itthese two would be a for ofyears, consideration thegood promise

the him. v. (Graftondefendants to Perkins DoesCo.),Clay post.
the ? angrantso The does not toagreement provide contract purport

or torightexclusive license down concrete It does notput paving.
state that the hadplaintiff any convey.or interest tolight whatever
The he toclaims had under a heonly right have was whichpatent
admits was worthless. most strictlyContracts are to be construed
against the and it isgrantor; true that contracts in restrictionequally
of trade are to construed strictly,be as being against public policy.
No agreement to in ofengagenot business suchlaying pavementsthe
appears from terms of lease,the the contract or and we are satisfied
that usedthe does not an infer-language agreementauthorize such by
ence. If such an agreement statute,was made it is voidparol,by by
as an not to be withinbeing agreement oneperformed year.

agreedthe statement of facts this action maintained.Upon cannot be
Case discharged.

Hardy v. Keene.

The athat for aobjection petition double,is a forhighway petitionbeing
two distinct and valid ifindependent is takenhighways, seasonably; yet

waived,it be anylike othermay to theobjection form of the petition.
If no case,is made theobjection to in such but same re-petition the is

ferred to the laycommissionerswho out the petitionedboth highways
for, and renderedis on such the out ofjudgment bothreport, laying
such will behighways legal.

Case, by Charles R. toHardy Keene,the town of recoveragainst
for an alleged to have thedamages injury bybeen received plaintiff,

while on a in street,Keene intravelling highway called Beaver con-
of of asequence the This is case isfalling derrick. the same that
in N. H. Itreported 52 370. was dulythat Beaver streetappeared

laid out ofby 1855,the selectmen Keene in outunless the waslaying
by ofdefective reason two for inhighways petition,onebeing petitioned

said two connected in as thehighways being the same manner plan
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runs fromin Balter v. BeaverAshland,indicates 50 N. H. 28. street
its Beaverwesterly beyondterminus in an direction across andeasterly

westerlyin a littlebrook. The his said streetplaintiff injuryreceived
of thebyof the brook. Said was in due form lawstreet widened

westerlyfrom theselectmen of Keene in on the side1863, northerly
from theonbrook, southerlyterminus to the and in side1865 the

terminus to a of where thewesterly plaintiffthepoint westerly place
thatwas The for the last namedpetition widening prayedinjured.

westerlyfrom itsthe of street be widenedsoutherly mightside Beaver
brook;terminus to return of selectmenby uponBeaver but the the

from thesaid of said streetpetition, southerlythe lineestablishing
brook, from saidterminus to Beaver the street was widenedwesterly

to,to and the lineterminus the before referred thencewesterly point
inthe stoodto brook as laid out was followed. The derrickoriginally

at thethe of Beaver brook. Thehighway easterly plaintiff,a little
thea the limits ofwagontime he was was in withininjured, sitting

ofof1855, stripas laid out in and not thehighway upon any part
it.1863, of Thebyland which was added in butwidening southerly

tothat this was insufficientdefendants evidenceseasonably objected
show that was a which the town was boundlegalBeaver street highway

and instructedto in but the court overruled thekeep repair; objection,
thethe that was a to which defend-jury legalBeaver street highway,

setants showed that the derrick wasThe resultexcepted. improperly
in a which onethe not tofastening securely,defectup, consisting post

the This work in the presenceof was attached. was doneguy ropes
byand the of the menhighway surveyor, by employedunder direction

all of werederricks,him who had had in whomsetting upexperience
ofcitizens Keene.

the townthe thatThe othercourt instructed jury Camong things)
of know­the or had thedefect,was not liable unless it knew of means

it; init notit, necessary,of in to have that wasseason remedieding
of town should actu­order hold the town that officer theliable, anyto

; if was liablethat the townknow that the derrick was insecureally
of it was not becauseof act or the surveyor,on account any neglect

because,not butup,- being up improp­the derrick was set setproperly
was it wasif should find that it set uptheerly, jury improperly,

; ifbe that werejuryremain in that condition and used theallowed to
to that it wrasthat have understoodsurveyor oughtof the theopinion

townfind thederrick, authorized to thattheynot to use the weresafe
find thatit; authorized tothat were alsohave understoodought theyto

thehad the reason of workmenby employedthe notice of defecttown
hav­andcitizens of Keenethe to set the derricksurveyor beingby up

not; butit was set ormeans of whetherknowing properly uptheing
it setsawthat those whofollow, fell,it did not the derrickthat because

itas mightwas not safe to use it,had the of that itmeans knowingup
weaknessreason of some hiddenbythat the accident happenedbe

ex­him not becouldbythe and the mensurveyor employedwhich
the alone occasioneddetect; if the offalling guyto that ropespected



June, KEENE.HARDY v. 4511874]

fault,the reason of no seemed to beinjury, which, apparent se­by
the defect, obstruction,and and socurely fastened, accident,properly

would notand the town be liable.injury, simultaneous,were
theAfter defendantsgiven, requestedthese instructions were the

findto if that thejury highwaycourt instruct that the sur-jurythe
reason togooda whom he had believe and didveyor manemployed

derrick, and hadbelieve to to no reason tobe set the be-competent
unsafe,that the derrick waslieve, before the accident thehappened,

liable; didtown would but notnot the court additionalgive anybe
theinstructions, excepted.to which defendants

The found verdict for which the defendantsjury plaintiff,a the
moved to on that motionaside; arisingset and the questions were
reserved.

for¿f*Faulkner, the defendants.Wheeler

and forGushing theWellington, plaintiff'.Woodward

Ashland, itSargent, C. J. In Baker v. 50 N. H. is27, held that it
is fatala if it foundobjection highway,to the for a be topetition be one

for two and that-petition highways;distinct theindependent correct
is for inpractice a alone to be includedsingle highway one petition.

But because that ifobjectionconstitutes a fatal to the petition taken
itseasonably, by anydoes not follow means that it is an objection

may waived,which not and itbe that when waived would affect the
subsequent so as to them void. inrenderproceedings Duplicity plead-

over,is and noting usually -bywaived cured orby pleading taking ad-
vantage of it at v. H.Lock, 141;the time. 18 N. Bellproper Weld v.

48,52 N. 41,H. 49.Lamprey,
taken,anIf objection is not that is toseasonably equivalent pleading

In Ashland,over. the Baker v.case of the wasobjection seasonably
taken, and was held If it not untilgood. had been made after the
.reference to the itcommissioners, would have been heldprobably to be

form,waived and iscured. This a in indefect like duplicity any
other and we thinkpleading, would come under the seventieth rule

“of court that to the form of the toand theobjections petition legality
of the notice must be made before the order of to thereference road
commissioners, iftheyor as aSo,be considered waived.” petitionwill
had the termini had andescribed, but intermediate bound de-properly

that ifthem,scribed between would be a fatal taken season-objection
court;it ofably, contrarybecause is to the rule ifsixty-seventh but

objectionthis the it would bereference,were not before waivedtaken
like other matters of form.

Charlestown,a v. 34Such case would not be like H.N. 28,Haywood
a for twopetitionwhere there was no Here was highways,petition.

out, inand both were laid so far as accordance withjust theappears,
infor,No laid out not asroad was that was petitionedpetition. Hay­

Charlestown; in form,v. but was not inas-wood the petition proper
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inasked for two samelayingmuch as it the out of the peti-highways
account,; wasinformalitythis theobjection beingtion but no made on

waived, when are laid in with thehighwaysand both out accordance
must toand rendered the it too latebepetition, judgment upon report,

been to of Weobject: all has waived the form theobjection petition.
rulingthink on this was correct.the point

Theyto the seemobjections given.We see no instructions that were
with in inin accordance made former thissuggestionsthe the opinion

370, In infact, theycase—52 N. IT. 379. are not to the de­objected
But thatfendants’ brief. certain other instructions were asked
and to tisiswere not the defendants take butgiven, exception;

think the court was in All thatright refusingwe to them.give
before,and in them,was contained had beenpertinent proper, given

alone, in for,in theyand taken the terms which were askedprecise
clearly surveyorfor havethey though maywere theobjectionable:

fault,his and been in beendutydone full have no there havemajryet
who in andother had discovered the defects the whopersons setting,

insecure,that it andknew fact was have communicatedmaythe even
town,the andthese facts to all the facts in the instruc­yet supposed

true,been far as con­maytions desired have so the alone wassurveyor
thinkWe should becerned. there

verdict.on theJudgment

Hoit Thev. Stratton Mills.

of the absolute title to timber enters and removesgrowingIf the grantee
removal,after the of a hethe timber reasonable time for itsexpiration

the ownerin to of the land and 'for thetrespass entry,is liable for such
to the land inthereby,done but not thedamage that action for damage

landowner of the the landthe trees thebydone to remaining upon
aof reasonable time forafter theirthe removal.expiration

timber taken,of it was to at agrowingin such a sale be for whenIf paid
feet,thousand then the owner of the landper could notgiven price

the valuein for of the for increasedtrespass timber,recover nor the
after thetimber of forthe such reasonable time itsexpirationofgrowth

he recover inbut that action valueremoval; might for the increased ot
the timber,of after theincreased of such reason-growththe expiration

able time.
case,in same ante, page 109.opinionSee

Hoit,V.Trespass, administratrix of Rebeccaclausum, by Sophiaguare
Mills,The for and plain-Stratton theVery, against breaking entering

andtherefrom, 1, 1866,tiff’s andclose timber betweentaking April


