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Farl v. Page, 6 N. H. 477, seems to be decisive of this case. That
was a suit upon a note given for a shingle machine, and for the exclu-
sive right to use the same in a certain dlstnct under a patent claimed
by the plaintiff, which was void by reason of the non- compliance by the
patentee with the terms of the statute. The maker of the note having
paid the value of the shingle machine, the court held that the remain-
ing consideration had failed, and that the plaintiff could not recover.

If it was any part of the agreement that Jenkins was not to engage
in the business of laying concrete paving in West Roxbury during
these two years, it would be a good consideration for the promise of
the defendants to him. Perkins v. Clay (Grafton Co.), post. Does
the agreement so provide? The contract does not purport to grant an
exclusive right or license to put down concrete paving. It does not
state that the plaintiff had any right or interest whatever to convey.
The only right he claims to have had was under a patent which he
admits was worthless. Contracts are to be construed most strictly
against the grantor; and it is equally true that contracts in restriction
of trade are to be construed strictly, as being against publie policy.
No agreement not to engage in the business of laymO' such pavements
appears from the terms of the contract or lease, and we are satisfied
that the language used does not authorize such an agreement by infer-
ence. Ifsuch an agreement was made by parol, it is void by statute,
as being an agreement not to be performed within one year.

Upon the agreed statement of facts this action cannot be maintained.

Jase discharged.

Harpy v. Keeye

The objection that a petition for a highway is double, being a potition for
two distinet and independent highways, is valid if taken seasonably; yet
it may be waived, like any other objection to the form of the petition.

If no objection is made to the petition in such case, but the same is re-
ferred to the commissioners who lay out both the highways petitioned
for, and judgment is rendered on such report, the laying out of both
such highways will be legal.

Casg, by Charles R. Hardy against the town of Keene, to recover
damages for an injury alleged to have been received by the plaintiff,
while travelling on a highway in Keene called Beaver street, in con-
sequence of the falling of a derrick. This is the same case that is
reported in 52 N. H. 870, It appeared that Beaver street was duly
laid out by the selectmen of Keene in 1855, unless the laying out was
defective by reason of two highways being petitioned for in one petition,
said two highways being connected in the same manner as the plan
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indicates in Baker v. Ashland, 50 N. H. 28. Beaver street runs from
its westerly terminus in an easterly direction across and beyond Beaver
brook. The plaintiff received his injury in said strect a little westerly
of the brook. Said street was widened in due form of law by the
selectmen of Keene in 1863, on the northerly side from the westerly
terminus to the brook, and in 1865 on the southerly side from the
westerly terminus to a point westerly of the place where the plaintiff
was injured. The petition for the last named widening prayed that
the southerly side of Beaver street might be widened from its westerly
terminus to Beaver brock; but by the return of the selectinen upon
said petition, establishing the southerly line of said street from the
westerly terminus to Beaver brook, the street was widened from said
westerly terminus to the point before referred to, and thence the line
to the brook as originally laid out was followed. The derrick stood in
the highway a little easterly of Beaver brook. The plaintiff, at the
time he was injured, was sitting in a wagon within the limits of the
highway as laid out in 1855, and not upon any part of the strip of
land which was added by widening in 1863, but southerly of it. The
defendants seasonably objected that this evidence was insufficient to
show that Beaver street was a legal highway which the town was bound
to keep in repair; but the court overruled the objection, and instructed
the jury that Beaver strcet was a legal highway, to which the defend-
ants excepted. The result showed that the derrick was improperly set
up, the defect cousisting in not fastening a post secnrely, to which one
of the guy ropes was attached. This work was done in the presence
and under the direction of the highway surveyor, by men employed by
him who had had experience in seiting up derricks, all of whom were
citizens of Keene.

The court instructed the jury (among other things) that the town
was not liable unless it knew of the defect, or had the means of know-
ing of it, in season to have remedied it; that it was not necessary, in
order to hold the town liable, that any officer of the town should actu-
ally know that the derrick was insecure; that if the town was liable
on account of any act or neglect of the surveyor, it was not because
the derrick was not properly set up; but because, being set up improp-
erly, if the jury should find that it was set up improperly, it was
allowed to remain in that condition and be used ; that if the jury were
of the opinion that the surveyor ought to have understood that it was
not safe to use the derrick, they were authorized to find that the town
ought to have understood it ; that they were also authorized to find that
the town had notice of the defect by reason of the workmen employed
by the surveyor to set up the derrick being citizens of Keene and hav-
ing the means of knowing whether it was properly set up or not; but
that it did not follow, because the derrick fell, that those who saw it set
up had the means of knowing that it was not safe to use it, as it might
be that the accident happened by reason of some hidden weakness
which the surveyor and the men employed by him could not be ex-
pected to detect; that if the falling of the guy ropes alone occasioned
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the injury, which, by reason of no apparent fault, seemed to be se-
curely and properly fastened, and so the defect, obstruction, accident,
and injury, were simultaneous, the town would not be liable.

After these instructions were given, the defendants requested the
court to instruct the jury that if the jury find that the highway sur-
veyor employed a man whom he had good reason to believe and did
believe to be competent to set the derrick, and had no reason to be-
lieve, before the accident happened, that the derrick was unsafe, the
town would not be liable; but the court did not give any additional
instructions, to which the defendants excepted.

The jury found a verdict for the plaintiff, which the defendants
moved to set aside; and the questions arising on that motion were
reserved.

W heeler § Faulkner, for the defendants.
Cushing and Woodward § Wellington, for the plaintiff.

SArGENT, C. J. In Baker v. Ashland, 50 N. H. 27, it is held that it
is a fatal objection to the petition for a highway, if it be found to be one
petition for two distinet and independent highways; that the correct
practice is for a single highway alone to be included in one petition.
But because that constitutes a fatal objection to the petition if taken
seasonably, it does not follow by any means that it is an objection
which may not be waived, and that when waived it would affect the
subsequent proceedings so as to render them void. Duplicity in plead-
ing is usually waived and cured by pleading over, or by not taking ad-
vantage of it at the proper time. Weld v. Lock,18 N. H. 141 ; Bell v.
Lamprey, 52 N. H. 41, 48, 49.

If an objection is not seasonably taken, that is equivalent to pleading
over. In the case of Bakerv. Ashland, the objection was seasonably
taken, and was held good. If it had not been made until after the
.reference to the commissioners, it would probably have been held to be
waived and cured. This is a defect in form, like duplicity in any
other pleading, and we think would come under the seventieth rule
of court that ¢ objections to the form of the petition and to the legality
of the notice must be made before the order of reference to the road
commissioners, or they will be considered as waived.” So, if a petition
had the termini properly described, but had an intermediate bound de-
scribed between them, that would be a fatal objection if taken season-
ably, because it is contrary to the sixty-seventh rule of court; but if
this objection were not taken before the reference, it would be waived
like other matters of form.

Such a case would not be like Haywood v. Charlestown, 84 N. H. 28,
where there was no petition. Ilere was a petition for two highways,
and both were laid out, so far as appears, just in accordance with the
petition. No road was laid out that was not petitioned for, as in Hoy-
wood v. Charlestown ; but the petition was not in proper form, inas-
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much as it asked for the laying out of two highways in the same peti-
tion ; but no objection being made on this account, the informality was
waived, and when both highways are laid out in accordance with the
petition, and judgment rendered upon the report, it must be too late to
object : all objection has been waived to the form of the petition. We
think the ruling on this point was correct.

We see no objections to the instructions that were given. They seem
in accordance with the suggestions made in the former opinion in this
case—b52 N. H. 370, 379. In fact, they are not objected to in {he de-
fendants’ brief. But certain other instructions were asked that
were not given, and to this the defendants take exception; but
we think the court was right in refusing to give them. All that
was pertinent and proper, contained in them, had been given beflore,
and taken alone, in the precise terms in which they were asked for,
they were clearly objectionable; for though the surveyor may have
done his full duty and have been in no fault, yet there may have been
other persons who had discovered the defects in the setting, and who
knew the fact that it was insecure, and may even have communicated
these facts to the town, and yet all the supposed facts in the instruc-
tions desired may have been true, so far as the surveyor alone was con-
cerned. We think there should be

Judgment on the verdict.

Horr ». Tue Stratron MrIiis.

If the grantee of the absolute title to growing timber enters and removes
the timber after the expiration of a reasonable time for its removal, he
is liable in trespass to the owner of the land for such entry, and for the
damage done to the land thereby, but not in that action for the damage
done to the owner of the land by the trees remaining upon the land
after the expiration of a reasonable time for their removal.

If in such a sale of growing timber it was to be paid for when taken, at a
given price per thousand feet, then the owner of the land could not
recover in trespass for the value of the timber, nor for the increased
growth of the timber after the expiration of such reasonable time for its
removal ; but he might recover in that action for the increased value ot
the increased growth of the timber, after the expiration of such reason-
able time. '

See opinion in same case, ante, page 109.

TrespASS, quare clausum, by Sophia V. Hoit, administratrix of Rebecea
Very, against The Stratton Mills, for breaking and entering the plain-
tiff’s close and taking timber therefrom, between April 1, 1866, and




