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inasked for two samelayingmuch as it the out of the peti-highways
account,; wasinformalitythis theobjection beingtion but no made on

waived, when are laid in with thehighwaysand both out accordance
must toand rendered the it too latebepetition, judgment upon report,

been to of Weobject: all has waived the form theobjection petition.
rulingthink on this was correct.the point

Theyto the seemobjections given.We see no instructions that were
with in inin accordance made former thissuggestionsthe the opinion

370, In infact, theycase—52 N. IT. 379. are not to the de­objected
But thatfendants’ brief. certain other instructions were asked
and to tisiswere not the defendants take butgiven, exception;

think the court was in All thatright refusingwe to them.give
before,and in them,was contained had beenpertinent proper, given

alone, in for,in theyand taken the terms which were askedprecise
clearly surveyorfor havethey though maywere theobjectionable:

fault,his and been in beendutydone full have no there havemajryet
who in andother had discovered the defects the whopersons setting,

insecure,that it andknew fact was have communicatedmaythe even
town,the andthese facts to all the facts in the instruc­yet supposed

true,been far as con­maytions desired have so the alone wassurveyor
thinkWe should becerned. there

verdict.on theJudgment

Hoit Thev. Stratton Mills.

of the absolute title to timber enters and removesgrowingIf the grantee
removal,after the of a hethe timber reasonable time for itsexpiration

the ownerin to of the land and 'for thetrespass entry,is liable for such
to the land inthereby,done but not thedamage that action for damage

landowner of the the landthe trees thebydone to remaining upon
aof reasonable time forafter theirthe removal.expiration

timber taken,of it was to at agrowingin such a sale be for whenIf paid
feet,thousand then the owner of the landper could notgiven price

the valuein for of the for increasedtrespass timber,recover nor the
after thetimber of forthe such reasonable time itsexpirationofgrowth

he recover inbut that action valueremoval; might for the increased ot
the timber,of after theincreased of such reason-growththe expiration

able time.
case,in same ante, page 109.opinionSee

Hoit,V.Trespass, administratrix of Rebeccaclausum, by Sophiaguare
Mills,The for and plain-Stratton theVery, against breaking entering

andtherefrom, 1, 1866,tiff’s andclose timber betweentaking April
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February 28,1870. trespassa in de forThere was also count bonis
taking timber and Plea, issue,wood. withthe a brief state-general
ment of defence, that the a todefendants entered under license remove
the timber, which was the of the defendants. Itproperty appeared
that Rebecca 28, 1870;Very Februaryowned the locusin topriorquo
and that defendants,the 1868,1869,in and in January February,and
1870, cut timber on the and carried it The defendantspremises away.
introduced a deed andfrom Rebecca her to AlonzoVery husband
Kingsley, dated October 1863. In a29, deed,said the forgrantors,
consideration of dollars,one. thousand toconveyand said“grant

forever,Kingsley, his timber,heirs and all oakassigns the pine
timber, chestnut timber,, timber,and hemlock andstanding lying”and being on certain of ofland,described tracts which the locus

“in one,wasquo to have and to hold the withsame, all the privi-
leges and appurtenances thereto tobelonging, righttheincluding
enter said premises to take and said timber,remove at time notany
inconsistent with the toprovisions named,hereinafter him said Kings-
ley, his heirs and forever.”assigns covenants of(Full warranty.)
“And the said grantors to deliver said onhereby agree timber the bank
of the Ashuelot river, and mark,the same above waterpile high below
Luther house,Lawrence’s and all forpay rent andcharges occupation
of land used in said atpiling timber, the The oakfollowing prices:
timber for feet;ten dollars thousand the hemlock timber($10) per
for five feet;dollars thousand the timber($5) per for ten dollarspine
($10) per feet;thousand the chestnut timber for ten dollars ($10) per
thousand feet; all to be measured by measure, the said thou-caliper
sand dollars to be reckoned as as far it atpayment as will thego,
above rates. And the on the istimber first lot- to be on ordelivered
before ;April 1,1864 the timber on the other lots locusthe[including
in to be inquo] delivered and1, 1865, 1,equal portions, AprilApril
1866, or sooner, if the may so And inparties agree. case the grantors
fail or torefuse deliver said timber as above the or hisstated, grantee,
heirs and assigns, saidmay enter andpremises timber,take said de-

fromducting said a reasonableprices allowance for off thetaking
same. It is not hereby convey wood,intended to but ofpartthe such
the trees as are for insuitable timber deed wasmanufacturing.” This

witnessed,duly 20, 1866,andacknowledged, Januaryrecorded.
conveyedKingsley deed to Silasby Hardy all his under therights

deed;above and on 12, 1868,November Silas conveyed byHardy
saiddeed to therights defendants.

The defendants asked court to if theythe instruct thatjury,the
find thatshould the defendants had not the timber fromremoved

the within apremises 1, 1868,reasonable time after theApril
were notdefendants liable to the in this form of actionplaintiff

for to herdamage byland of occupyingreason the defendants’ trees
same, nor forthe the thegrowthincreased of trees after the expiration

;of such reasonable which the court to do the courttime, declined —but
instructed the as torightthat the defendants had thejury follows:



[Cheshire,MILLS.HOIT v. STRATTON454

;1,1866a time after Apriland timber within reasonabletake theenter
theforfactofbe a reasonable time was a questionthat what would
intimber remainedin forthat the the trees suitablepropertyjury;

time; thatsuchthe defendants after the of reasonableexpiration
within such reason-if the did not timberdefendants remove the

occa-for the damagewould be to thetime,able liablethey plaintiff
of such; thethereby that, expirationas to the timber cut beforesioned

of dam-afterwards,till measuretime,reasonable but not removed the
injuryas theis suchthe actual occasioned suchages damage by entry,

soil, grass,ofof the downfences, growingto disturbance trampling
ofvaluebut not thelike,or andyoung trees,destruction of theinjury

timber; after the expira-as to the timber cut and removedthat,such
is the actualtime, damagestion of reasonable the measure ofsuch

and for the dam-such as abovebyoccasioneddamage entry explained,
theafterby expirationto land its the treesage by being occupiedher

orso as totime, cultivating pasturingof such reasonable herprevent
; cut and removedland that as to the treesor otherwise the andusing

would not betime,ofafter such reasonable theexpiration plaintiffthe
ex-after thefor the of growthto value their increasedentitled recover

of suchof the market valuetime,such reasonablepiration provided
ofbecause, sale,the terms theafterwards,had not increased bytimber

increased measurein theshe would be for the increased growthpaid
feet; ifbut theat the thousandstipulatedof the timber price per

afterwards, plaintifftheof timber hadmarket value such increased
value ofin for the increasedto recover this actionwould be entitled
time.of such reasonablethe after thegrowthincreased expiration

the defend-to instruct, given,To refusal and to the instructionsthe
ants excepted.

$18.33.for forplaintiffYerdict the
that thea verdictcourt,direction of the the returnedBy jury special

thethe trees afterbyof of her landby reason thedamage, occupation
increasedthetime, $9, and thatof such reasonable wasexpiration

of suchof of after the expirationvalue the increased the treesgrowth
$8.33, gen-in theof and included$9time was said sums being$8.33

verdicteral of $18.33.
by to set the Case reserved.Motion the defendants aside verdict.

for the defendants.Faulkner,Wheeler

Albee,and for theCushing plaintiff.

given,should have beenSargent, J. The instructions asked forC.
ofvalueincreasedmodification of last as to thewith the the clause

on thetimberthe increased The for thegrowth. leavingdamages
cannot, byremoval,time for itsbeyondland the reasonableplaintiff’s
of trespassare in actionany rule that we aware be recoveredof, this

accruedalleither in the This haddamageunder count declaration.
increasedin wayanybefore the and was nottrespass complained of,
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or either of and orbreakingthe ofby trespass, entering carry-affected
no be ining damage may, doubt,This recovered some form ofaway.

action, not in this.but
instructions, to thein reasonable time withinThe whichregard the

removed, correct,have were andtimber should been also the instruc-
cut beforetions in the timber the ofexpirationrelation to such reason-

tillremoved afterwards. Asable but not to the timber cuttime, and
of such time,reasonableremoved after the theexpiration instructions

measureshould that the of wouldhave been damages be the actual
asentry ;such abovedamage byoccasioned and ifexplained the mar-

had increasedof such timber afterket value the of suchexpiration
the would be entitled totime,reasonable recover in thisplaintiff action

ofthe value such increasedfor increased growth, but not for the
thatitself, because would bogrowthincreased for inpaid the increased

agreedmeasure of the timber at the price per thousand, not, in this—
landaction, to her itsby beingfor the damage by the treesoccupied

suchafter of reasonablethe expiration time, thethough latter might
ofin some formbe recovered other action.

At it seemed somewhat doubtfulfirst about therecovering increased
inof thisvalue the increased growth action, but upon further consid-

thiseration we are satisfied that increased value was simply the gain
which had been enabled tothe realize fromplaintiff his wrongfully

the land to affordplaintiff’s nourishmentusing to trees,his and that
a lienhadthe should have the tillplaintiff upon timber such extra

was and that thecharge paid, defendants, by taking away this increased
of thevalue increased withoutgrowth, right, would be liable for the

in ofthis formsame action.
If thea remittitur of nine dollars be entered, the plaintiff may have

for the one dollar damages donejudgment to the land by the entry,
and the dollars andeight thirty-three cents the increased value of the

of thegrowthincreased Intimber. that there beway may
onJudgment the verdict.

Fosgate Thompson.v.

the isplaintiff executor,anWhere the defendant will not be admitted as a
towitness matters hewhich claims were not within the ofknowledge

the testator without other willproof injusticethat otherwise be done.

Assumpsit, of Lockhartby Fosgate,Sarah W. executrix Fosgate, to
therecover sum of dollars the plaintiffwhichseventy-five alleges was

testate,from the afound due the to plaintiff’s upondefendant settlement
defendant13,of their accounts November 1869. The offered himself

as a to to which claimed were notwitness matters he withintestify the
of which ifknowledge testate, he, living,the and about couldplaintiff’s


