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him toto permitBut the court refusedtestify.for that reasonnot
the defendanttestified; rulingto whichexecutrix not havingthetestify,

excepted.

Faulkner and for theForbes,Wheeler plaintiff.¿-

for the defendant.Albee,

anHilliard,v. H. was551,J. In 47 N. theLadd, Harvey plaintiff'
and notwitness, onlyas aThe defendant offered himselfexecutor.

excluded, but furnishedthat would be done heclaimed wereinjustice
thecase, providedhis own affidavit such to thethe beshowingto court

affidavit,consider thebelieved. The court toaffidavit declinedwere
witness, In thesustained. pres­the and this wasrulingand excluded

whichmattersthe defendant himself as a tocase, offered witnessent
at theThis,of testator.were not within the thehe claimed knowledge

done wereoutside, than a would beinjusticewas no more claim that
was not supportedSo far as case shows this claimhe theexcluded. :

far thecase, therefore, withinwhatever. The comesany evidenceby
theHilliard,doctrine of v. andHarvey exception

Must be overruled.

State Clark.v.

inBigamy Indictment—Marriage— fact.

Stats., 256, 5, defendantuponAn indictment Gen. ch. sec. that thealleged
man, &c.,alive, did,a married and a lawful cohabitwifebeing having

Held,woman,J.,C. M. &c.with one sufficient after verdict.single
indictment,of such an theOn the trial of who weretestimony persons
the former toand witnessed is admissiblemarriagepresent ceremony

fact of suchthe marriage.show
ofOn the the the in dis-handwriting, jury may compare writingquestion
admitted bewith one topute genuine.

to inthe instructions the such thatjury any they"Where were view must
have found the fact of one valid at the time of thesubsisting marriage
unlawful cohabitation it is of exceptionno that thecharged, ground

erroneouslywere told that there evidence fromjury theywras which
find that the first hadmight of two former been cancelled bymarriages

a divorce.

Indictment, charging that the on the first ofrespondent, day April,
D. in1871,A. at ofKeene, the Cheshire forcecounty aforesaid, with
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and arms, and from ofsaid until the the thisday day offinding indict-
ment, did and ever since has continued and stillto does andlewdly
lasciviously associate and cohabit with one Charlotte M. Johnson of
said Keene, ; he,woman the said Thaddeus B.single Clark, allduring
the time aforesaid, a man amarried and lawful wifebeing having alive,
who had not of said time been absent and not heardduring any of or
from for the of three nor andyears together,space reported generally
believed to dead,be and from whom said Thaddeus B.the Clark has
never been hisdivorced, and with whomlegally marriage to allprior
the time didaforesaid not take within the ofage consent con-place
trary to the form of andthe statute in such case made andprovided,
against the and ofpeace dignity the state. The respondent pleaded
not guilty, and upon the trial himself as a andwitness,offered testi-
fied. cross-examination,his twoUpon letters were exhibited to him
purporting to byhave been written him the Hudsonto woman herein-
after mentioned, but that werehe denied written him. Athey by
letter was then to himexhibited to have been writtenpurporting by
him to a third which washe admitted Theperson, genuine. counsel
for the State then to read Hudsonthe letters to theproposed jury, for
them if,to a of thoseconsider, letters with theupon comparison genu-
ine one, they theyshould be satisfied that were all written the sameby
person. To butthis the the court allowed theobjected;respondent
letters to read,be to the that mustthey not thenremarking jury draw
any inference from itthem,whatever be thatmight theybecause would
not, aupon of the three be satisfied that theletters,comparison respon-
dent wrote the two Hudson letters. To this the respondent excepted.
Subsequently the Hudson woman thattestified she received the two
letters by mail; that wasshe well with theacquainted respondent’s

that hishandwriting, and those letters were in handwriting.
The State Clark,as a whooffered witness Jennie M. testified that

on May Hudson;her name was M. that3,1866, Jennie she was then
a ;widow that on that today she was married the atrespondent, Bing-
hampton, New A. aYork, Durkee,F. of theby justice andpeace, took
from said a of said marriage.Durkee certificate A ofcopy this cer-
tificate was inread evidence without Said Durkeeobjection. was
called by the and that he had beenrespondent, testified a counsellor
at law in about that hetwenty years; justicewas aBingliampton of
the peace 1866,on 3,said and for some andMay time before after,
and in the habit of and thatmarriages; he marriedsolemnizing the

Clark,Hudson woman on that to a man his nameday calling but that
he was of the that the was not the man. Therespondent nameopinion
inserted in the was Thomas Clark. The respondentcertificate testified
that he had the name of Thomas Clark.gone bysometimes The re-

cross-examination,spondent on that intestified, the of 1864spring he
was Elmira,in York, bymarried to Marietta NewNorton, James

hadwho a of the that he then noDewitt, was justice peace; living wife
;nor aany marriage legalshe husband that that wasliving marriage,

he ofmade,No was until after a verdictsupposed. objection guilty
VOL. 29liv.
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none toandto the of the Nortonreturned, marriage,had been validity
theto whomof that the manthe the Hudsonvalidity marriage, except

theHudson woman not respondent.was married Dnrkee wasby
thatto findtheyThe court instructed the that were authorizedjury

authorizedone; thatalso, theythe Norton a weremarriage legalwas
if womanfind a Nortonto that the Hudson was one themarriage legal

3,Maytohad divorced fromlawfully previousbeen the respondent
groundTo these theexcepted, upon1866. instructions the respondent

Yorkthat there was no the of the state of Newthat, byevidence Jaws
-authorizedthe time of those a of wasmarriages, justice peaceat the
not requirein didto solemnize that state. Themarriages respondent

aswomanState to cohabited with the Johnsonthe that heprove
noindictment,in the but admitted it. was evidencecharged There

theto had fromthe Norton woman been divorcedtending show that
Thesewas derived her own declarations.whatrespondent, except fjrom

ofaffidavitas a ofwere introduced into the case anpartdeclarations
State; of sundryin aalso, partthe evidence the asrespondent put by

thatthe juryconversations which were The court instructedproved.
thatfindand tothey might declarations,consider these were authorized

if wasalso,a divorce had that the respondentsuch been procured;
him,that had and usedinformed the Norton woman been divorced from

oughtdid all that they reasonablyand hediligence thoughtreasonable
infor-theand,have done to ascertain the truth of report,to the upon

had a lawfulhe thatobtained, honestlymation believed she procured
and he cohabiteddivorce, livingthat he had no wife the timeduring

in it wouldthe Johnson woman as thencharged indictment,with the
to in a of nottheir verdictduty guilty.bringbe

ruling,for a new trial on of saidThe moves accountrespondent
alsoandof the instructions as to of thevalidity marriages,and the

in arrest on indictment con-moves of the that thejudgment ground
theandno averment that mentionedlivingtains the wife therein

ItM. not and theCharlotte Johnson are one same person.said
Nortonat and that thedistinctly trial,the was notappeared questioned,

differ-threewoman, the Hudson and the Johnson arewoman, woman
ent persons.

for the State.solicitor,Wellington,

forwas the defendant.Faulkner),whomHealey (with

is,and in the caseLadd, J. first most questionThe important
find thefrom the legallythere was evidence which jury mightwhether

and some womanof a between the defendantmarriagesubsistingfact
the time withJohnson,than M. at of the cohabitationCharlotteother

inJohnson the indictment.chargedsaid
the to with the ideatrial,At the seems have started outprosecution

but,Hudson;a in fact with M.on of Jennierelying marriageof proof
drew fromdefendant,of the the State’s counselon cross-examination
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him the declaration in the of 1864 wasthat hespring legally-married—
asmarried, woman, Norton,lie another one Mariettasupposed by—to

a ofjustice York;the in New and both andNorton Hudsonpeace
being alive his Johnson,at the time of cohabitation with the defence
take the no matter orthat, whether there was was not evidenceground
from which the could find fact Hud-the of withjury legally marriage
son, no matter with due all forms,what observance of civil or ecclesias-
tical, solemnized, itthe rite was no for the andmarriage,was plain
sufficient that,reason at that same timebeing already once married

Norton,to life,still in no form, ceremony,who U'as no no religious
vow, no civil contract, wife,could make Hudson his lawful because two
women cannot maintain intimate manthat relation one atwith the
same time.

Thus far certainlythe defendant’s is unassailable.legal position
But what next ? It is that a in fact with Norton isplain marriage just

;as bad for the defendant’s as a witlicase Hudson andmarriage so his
counsel say, is brief,that the of the as I understandargument it,—and
—that the defendant’s as to his with Nortontestimony marriage is not
evidence from the ofwhich could find the fact such mar-jury legally

;riage a theword, contention that a withis, marriage Norton was—in
asufficiently proved to render the evidence ofnugatory inmarriage

fact with toHudson, State,introduced the but not theby lay foundation
for a indictment;conviction this it provedwasupon sufficiently to—that
show that the defendant in hiswas of maritalguilty bigamy relations
with Hudson, but not to that was ofsufficiently show he theguilty same
crime with Johnson when he itafterwards found convenient to enlarge
his establishment;connections in hisby embracing her domestic which
is obviously in that the fact ofcontending the same breath marriage
with Norton was and was not by the defendant’s testimony.proved

“our conversation, andBy statute, In actions for criminal in indict-
ments for like,and the there must beadultery, bigamy, of aproof

inmarriage fact.” Gen. Stats., 161,ch. sec. 18.
Was there from jury mightevidence which the findcompetent the

offact ? ?here it as to Hudsonmarriage First, how was She testified
defendant,onthat 1866,the third of marriedMay, she was to theday

at Y.,N. ofDurkee,F. A. a theBinghampton, justice andby peace;
a of the wascopy byher Durkeemarriage givencertificate produced.
Durkee time,testified that was of the at that andhe a justice peace

inwas the of and that on thathabit marriages, day hesolemnizing
Clark,married Mrs. name butHudson to a man his was ofcalling

that man. is noopinion was not the Here ordisputethe defendant
andof thatdiscrepancy defendant,as to the the wasexcept identity

clearly a matter for the jury.
This aduly performed bya ceremony per-evidence shows marriage

it to thatson who in a and is be presumedwas fact themagistrate;
andof untilauthorityacted within the hismagistrate legal powerscope

fullycase comes within theevidence to Thecontrary appears.the
in that case itdoctrine of State 10 N. H. wasKean, Indeed,v. 347.
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inthe wasmarriagenot shown-either that the who solemnizedperson
minister, Maine,law of ordainedthat,an or the anbyfact ordained

marriages,minister, minister, was authorized to solemnizeanyor
as a min-he had a officiatedlongit did that for timealthough appear

therefore,One to theister, and had married other persons. objection,
that character’Kean,in State v. the officialmarriage namely,ofproof

here; whileshown,of it was not does not existsolemnizingthe person
it a ministerother, bythe that did not that the law of Maineappear

which to be withmarriage,was authorized to solemnize seems identical
mar-overruled,taken was and the ofby here, proofthat the defendant

asto That case must therefore beriage regardedheld be sufficient.
Hud-so far as the tomarriageof ofregards proofdecisive the present,

D., 496.494, 495,son. Bish. M. & secs.See
of asthe the defendant to histestimony marriageBut then comes

ifobserved,as the fact was as stated1864, and, alreadyinwith Norton
with Hudson washim that themarriage, marriagein reference toby

bythat the tie had not been dissolvedall, assumingno atmarriage
death or a divorce.

of aBut that his is not sufficientargue proofhis counsel testimony
it that thein with Norton. If that be followsmarriage granted,fact

only marriagewith Hudson was the and in fact themarriage earliest
ofState,of so far as proof marriage,and the case the regardsproved,

out; are to it that theif, hand,made but on the other we takewas
of withtestimony defendant himself fact a marriageof the showed the

is not the of that testi-Norton, his effectpredicament changed, only
of histhe which is made themarriageto basismony being change

conviction.
wasexception taken,If we look now at the instructions to which

to thefault to be too favorable defend-onlytheir seems that werethey
In nothe first wethink was evidencewhat-ant. thereplace, competent

Therefore,a and the defendant. allow-óf divorce between Nortonever
to as togo giventhat to the with the instruction theing juryquestion

of on the of the defendant that such divorceparteffect a belieflegal
to him ofground defence,had been oneopened independentprocured,

which he was not entitled the evidence.to upon
the that authorized to findtheyBut the court instructed werejury

So no doubtwas a one. far we havemarriagethat the Norton legal
as thecorrect. It stands the sameruling substantially proofwasthe

already considered,Hudson which has been exceptof the marriage,
atit of one witness who wastestimony presentthat rested theupon

of two. It allhimself,the defendantis,the ceremony, —instead—that
the defendant.testimonythe believed the ofwhetherdepended upon jury

not to from State v.distinguishedto that the case is bemarriage,As
Kean.

authorized to findtheyThe were further instructed that werejury
if hadthe was one the Norton womanHudson amarriage legalthat

May 3,to 1866.fromlawfully divorced the respondent previousbeen
of eithermarriagethe find fact withThat were authorized to thejury
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Norton or Hudson from the evidence have seen. Wealreadywereported,
also hold that there was Now,no evidence of a divorce. it is not possible
to say divorce,but the maythat have found a when there was nojury

to ?legal evidence sustain such What follows thatSimplyfinding.
the verdict rest the fact of itmay upon marriage Hudson,with when
should Norton;rest the fact of for ifupon marriage with the foundjury

Norton,a divorce obtained orwhetherby upon competent incompetent
evidence, must of found the fact ofthey necessity have withmarriage

;Norton and asinasmuch we hold that was evidencethere whichupon
they could legally find such notmarriage, divorce,a the defend-though
ant’s situation was not itand to be matter ofchanged, seems demon-
stration that he was not No which horn of theprejudiced. matter

taken,dilemma be the offact was made and was certainlyoutmarriage
found by the before they could return a verdict ofjury under theguilty
instructions; mustfor the have found the ofjury certainly fact both

before could findmarriages a from the first athey divorce wife and
to is, ifmarriage the second. That the andnarrowest most restricted

interpretation instruction,be the and it be under-possible put upon
stood to mean that could findthe not a with Hudsonjury marriage

Norton,unless found athey first divorce from it was too favorable to
the becausedefendant, they might have thedisbelieved defendant’s

and found notestimony with Norton. It wouldmarriage follow that
couldthey divorce,find no and thatthen, although there was abun-

dant ofproof with stillmarriage Hudson, could not find the factthey
because they could not first find ofthe fact divorce procured by Norton

toprior May 1866, the of3, date the with Hudson.marriage
The were ifjury probably instructed that there was no marriage

with Norton there could divorce,be no and that in such case they
would atbe to find aliberty with Hudson. Butmarriage however
that havemay been, onlythe fault with the instructions thatis,clearly

defendant;toothey were favorable to the and can no doubtthere be
but that the statute,fact of as the mustmarriage, required by have been
and was found by the underjury byinstructions which the defendant
could not it is,have been All amounts toprejudiced. that the jury
found the fact of both itwhen was thatmarriages only necessary they
should find one.

The defendant to the admission of theexcepted two letters which
State claimed were him Hudson. ownby testimonywritten to His
and that of Hudson were in He swore he did notdirectly conflict.
write letters,the and in his &c.handwriting,she swore werethey
It was for the to a ofcompetent writingthe letters withjury compare
liis admitted beto and the in which the severalgenuine, stepsorder
were taken is of no consequence.

The isremaining as to the of the indictment.question sufficiency
This question arises a in on the groundmotion arrest ofupon judgment,
that the thereinlivingindictment contains no averment that the wife
mentioned, and and thethe said Charlotte M. are not oneJohnson,
same ofThe indictment is sec. 5person. chap,.framedevidently upon
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a hus-anywhich that “ifStats., having256 of the Gen. enacts person
suchor othermarry anyband or wife alive shall cohabit with person,

&c.cohabitingor shall bemarrying punished,”soperson
lewdlydoeshas and stillThe that thechargesindictment defendant

Johnson,M.and and with one Charlottelasciviously associate cohabit
afore­he, all timewoman, duringsaid B. theClark,the Thaddeussingle

is&c. Italive,and a lawful wifeman,said a married havingbeing
inshould set forth the offencethenecessarydoubtless that indictment
v.or, in Statestatute, least, equivalent.of the at termslanguagethe

510; counseland it the defendant’sGove, byN. H. is objected84
insuf­is andin of offence imperfectthat the theargument description

associate, notand lasciviouslythat the words lewdlyficient in respect,
thisWe thinkfound in in the indictment.statute,the insertedbeing-

bemaythat those wordsis well for the reasonfounded,notobjection
aand stillthere remainsstricken from the indictment as surplusage,

inoffence, thechargedof statutoryclear and distinct thedescription
&c., didon,statute, namely, that thevery of thelanguage respondent,

woman, &c.Johnson,and M. singlestill does cohabit with one Charlotte
words,in so that Charlotteallege, manyBut the indictment does not

B.the lawful of ThaddeusJohnson, woman,M. a was not wifesingle
infault the motionClark, ;a and this is whichuponmarried man the

based, is on defend-byarrest and which insisted now thewas mainly
ant in that motion.ofsupport

notat and wastrial,The case that it thedistinctlyshows appeared
differentHudson, and Johnson threeNorton,that werequestioned,

the fact thatsufficientlythis the verdict settlesand withoutpersons,
Under these cir-Johnson was not wife of the defendant Clark.the

aof whetherit to a waste time to inquirecumstances would seem be
withoutform, used andthat to have been heretoforeappears approved

technically or not. The objectionis andobjection, strictly perfect
Clark, marriedIf that B. acomes too late. the averment Thaddeus

ais not suf-man, Johnson, woman,M. a singlecohabited with Charlotte
wifeficient is another from the lawfulpersonthat Johnsonallegation

amendment,of is and tothink one ofClark, form,we the defect open
It from the re-Stats.,under Gen ch. sec. 18. differs cases242, widely

inthe fault theferred to in where wasbrief, descriptionthe defendant’s
of the offence.

all and there must beoverruled,The must beexceptions
on theverdict.Judgment


