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same, theby addingto and alsoJolm L. a defendant theSafford party
iS adeed of withsaid Safford took his the premises,thatallegation

infull material facts stated the bill.”of all theknowledge
for the wholeraised the demurrer were reservedThe questions by

court.

Burlce, for the plaintiff.

Wait, for the defendant.

deed was madeLadd, J. The bill shows that thevery distinctly
at the timeto the intention and theaccording understanding of parties

of therefore,its execution. made for its reforma-no case isClearly,
follows,tion the for aby the court. From this it thatalso, prayer

contract,of asspecific performance contemporaneous thoughthe parol
it were must fail.deed,into and formed of theincorporated part

The failure of thegrievance, then, this,comes to de-plaintiff’s —the
fendant to to a reconvey-his withparol agreement referenceperform

land; thatis,ance of and thethe the of the bill that headprayer upon
defendant conveyedto the bythe value of the real .estatepay plaintiff

ofthe deed. dam-Whether such value would measurebe the proper
forages a breach of the to do not be-inquire,contract wereconvey

ofcause we are if forthat the he have oneopinion remedy,plaintiff’s
the breach of that at law.contract, must be in an actionsought

Demurrer sustained.

State Archer.v.

It onlyis in a case that the is allowed thecapital processrespondent of
witnesses,the theState to ofcompel attendance his and not in such a

case, theunless is and unable to furnish themrespondent poor himself.
heardAny who the aperson, onrespondent testify former hearing, may

hetestify what then stated for the ofpurpose hiscontradicting present
Suchstory. testimonyimpeaching is not confined to such witnesses as

took minutes his formerof testimony.
A is notrespondent to soobliged as to criminate himself intestify relation

matters,anyto collateral even he as athough volunteers witness in
chief; cross-examination,but if the witness chooses ontestify,to that he
has been of a it would beguilty felony, ascompetent theaffecting credit
of the witness.

Witnesses, cannot, rule,not as aexperts, theirgeneral give as toopinions
the mental orsoundness unsoundness of the resjoondent.

Proof of the actual commission of a thebyrape respondent, would war-
arant anconviction for assault intent towith commit rape.
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intent toA. an assault withIndictment, against James Archer for
commit in 1873.Heaton, October,the of Amandarape upon person

forBefore movedtrial,the the who had norespondent, property,
state in Theto witnesses his behalf.the attendance ofprocess compel

motion;court toit, theruled that he was not entitled to and denied
which thethe had testified atTherespondent excepted. respondent

ofminutesexamination who tookpreliminary magistrate,before the
his tothe Statejury, proposedhis trial before thetestimony. Upon

examination,ask howwitness,a atwho was the preliminarypresent
the testified a Theupon point. respondentthererespondent particular

were theon the that the minutes of theobjected, ground magistrate
toevidence;best but the admitted, exception.evidence was subject

AfterThe in trial.his own behalfrespondent upon jurytestified the.
he decline to givehad been the court of his toinformed by privilege

thananswers in to other transactionshimself referencecriminating
the to consult with coun-alleged assault after he had been allowed(and

to as follows:—sel), him,the State were cross-examinepermitted
“ stealingBoston, accused ofShortly youbefore to werewentyou

Ans.from Carr?” “Yes.”sheep Ans. “Were arrested?”you
”““ ?stateYes.” on condition theyou leavingWere ofdischarged

”“ “ “Ans. Yes.” ? Ans. The foregoingDid the YeS.”stealyou sheep
irrelevant;was objection that wasagainstadmitted the itrespondent’s

and proposedthe to its admission. Therespondent excepted respondent
to ask From your knowledgewitnesses who not experts,were of—“

him,in what isArcher, your opin-and observation have toregardmadeyou
ofsickness, orion about had diseasebywhether his mind been impaired

”? It hadexcluded,kind toany subject exception.The wasquestion
fits.wasthat the topreviously appeared respondent subject epileptic

commission ofinstructed, substance,The were in that the actualjury
to com-intenta would a for an assault with anrape justify conviction
The re-a To this excepted.mit instruction therape. respondent

this bill ofand tenderedhaving sentenced,been convictedspondent,
which was allowed.exceptions,

Farr, solicitor, for state.the

F. B. Hand, for the respondent.

mayJ. It is when the for the offenceSargent, onlyC. punishment
that the of the state to com-be death is entitled torespondent process

1. Sec-Stats., 248,the attendance of Gen. ch. sec.witnesses.pel
the statutetion 13 of the was an amendment made to oldsame chapter

wit-in to to their own1862, who were ablepersons procureprevent
state,from to furnish them at the of theexpensenesses allowedbeing

in a murder musteven case. This be overruled.exception
by have made state-may theyWitnesses be thatshowingcontradicted

This mayat with those made on the stand.ments other times conflicting
and thesebe done such either under oath orby statements, not,proving
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statement,statements bemay any who heard theproved by person
whether Perhapshe took minutes of the of the witness or not.testimony
a statement,written and wouldsubscribed asworn to before magistrate,
be more be this case.any ;to correct than other but that is notlikely
Here were magistratesome minutes which taken theonly bywere
when the reliablewitness testified. These memoranda be moremight
than the wit-recollection of witnesses who took no Otherminutes.
nesses whatheard as andmay distinctlyhave understood as perfectly
was said as did the wouldand their timemagistrate, at thetestimony
be entitled to memory,as much credit as his. It onlyis a ofquestion
and the is ofonly distinction not one of but weightof thecompetency,
the evidence—the of to isdegree credit which entitled.it

The of the in wetestimony to hisrespondent sheepregard stealing
think was This ourbyadmitted. isproperly crime of stealing sheep
statute, as well as dark aby law,the common a sofelony crime of—a
hue that it astestifyrendered the itconvicted of toperson incompetent
a-witness at all. But 13, 1871,act our haveby Julyof legislature pro-

“vided that no be account ofperson shall to ontestifyincompetent
having been crime,convicted of an infamous of suchbut the record
conviction be used to his a thisaffect credit as witness.” Beforemay

itact, was held that a in-of wasconvicted an infamous crimeperson
capacitated witness,from a the that convictionbeing upon ground such
was an and forimpeachment condemnation of his general character
truth. This was the doctrine of the common law. But our statuteby
the is removed, but would stillincompetency evidence of the conviction
bo competent as hisbearing credit.upon

fact,Now if the that hasa man and foundbeen evidencebyproved
twelveby men to be guilty crime,of a is of his bad characterevidence

for truth, shall it be said thathis own hethat deliberate admission
committed the same crime is not as show thetocompetent tending
same ? more, fact, withthing when he not admits the butnay, only
the oath of God him ?upon testifies that such admission is true The

ofform the conviction nothingis but of fact of histhe theestablishing
andguilt, cannot that fact as well be established confession ofby the

the criminal and his sworn confes-statement to the truth of that
?sion We think the was not but relevanttestimony only competent,
material,and and this mustobjection be overruled.

The hadhimself,witness was not to and beenobliged criminate he
Ifcautioned the court that that he choseproperly by afterupon point.

to swear to avoluntarily guilt crime, clearlyhis own of such it was
him Ifcompetent as to show to of thetending unworthybe credit.

truth,conviction for an infamous is of bad foroffence evidence character
isit the fact the his char-that is of the offence that affectsparty guilty

acter, and not the mere of conviction. It is the blackensfact thatguilt
character,the not maybeand the conviction of andguilt; guiltsimple

as verdict of aby bysolemn confession of the as well theproved party,
205;and H.the of a court. v. N.jury Hutchins 52judgment Gerrish,

Curtis v. H.Cochran, 242,50 N. and cases cited.244,
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not notTlie next that who were wereobjection, witnesses experts
allowed mentalconcerningto their the soundnessgive opinion
of That wasthe also be overruled. questionmustrespondent,

Pike,v.in H. and 49Woodman, 120,settled Boardman v. 47 N. State
399;N. in wayH. and was decided the same in Statequestionthe same

Jones,v. N. H. that admitted in the369, though point50 was opinion.
andwash, decisions,We have no are to overrulenor we theseprepared,

allow not ongiventhe of witnesses who are to beopinions experts
intricate,this most most whendifficult, most and question,important

as a rule are all far less difficultnearly subjectsexcluded on otherthey
and less important.

As to last in actual of acase,the the whether the commissionpoint
towould for an assault with intent commita convictionrape justify

54,a 24State,we Conn. v.find State v. 7 Conn.rape, WilsonShepard,
57, and Com.v. in favor of such187, directly ruling,15 Mass.Cooper,

496, holdwhile v. 12 Pick. seems to theCommonwealth oppositeRoby,
That a wherewith some similar cases. was case the re-opinion, other

aoffence,of minor misde-simplyhad been convicted somespondent
ameanor, and this as bar to a for thechargeconviction was pleaded

We it beoffence, very whysuch as murder. can well seehigher might
ofwayto in when a man had convictedhold that beenproper simple

assault and undertake to that an to abattery, and should make answer
of to been bymurder in the first have committedcharge degree, alleged

such assault and a of should not bebattery. Such perversion justice
true,that be it nottolerated, of course. But while would followmight

that notcharged of'anythe man murder be convicted lessermightwith
one;offence was nor it thathigherwhich included in the would follow

man in not be con-a indicted for murder the second degree might
on whichvicted that evidence have satisfied theupon mightcharge

of mur-that he was of crime but evenjury charged,not theonly guilty
in andfelonies,the both whereder first where offences weredegree,

in for all thethe for would be fullpunishment the offence charged
offence.

The that he is with or convictedchargedcannotrespondent complain
theregreater, mightof the lesser of two felonies instead of the when

of two thehave been doubt the evidence which the was properupon
make, officer,to and out of abundant cau­when thecharge prosecuting

thatbythe and would be held to boundtion, offence,chooses lesser be
thiselection, and could not the of againstproceed upon charge rape

hewhichman after had full of the offence withhe suffered the penalty
as wellin indictment. We think the authoritieshad been thischarged

sus­view, in Massachusetts alsoas reason sustain this and the authoi’ities
“ manslaughter,this no an fortain view. It is defence to indictment

beento havebythat the the evidencealleged appearshomicide therein
murder, thewas butcommitted andaforethoughtwith malice therefore

convictednotwithstanding,in such bemay,defendant case properly
Tuck, 20181; v.McPike,v. 3 Cush. Com.of Com.manslaughter.”

;Mass. 349­Com.; Dean,356­ Com. 100­ v. 109; GrayPick. v. 14Gray,
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; Williams, 321;N.v. 17 H. 253­ State v. 23 N. H.Calligan,State
;v. 42 N. H. 490­ State v. 50 N. H. 150.Bateman,State Snyder,

must beThere therefore
on the verdict.Judgment

Corning & Co. v. Abbott & Co.

1855,of if inSales made this state since act ofintoxicating theliquors,
andwill be to be void until the vendor’spresumed illegal authority

to sell is shown.
state,But if such sale is made in another the be that thewillpresumption

sale is until it is to be otherwise.legal shown.
A sale of without license from Statesspirituous the Unitedliquors gov-

ernment is not void.
the of aInformation and on vendor of thatpartbelief spirituous liquors,

the law,to sell thepurchaser was same to does notintending contrary
invalidate the sale.

The not affectedplaintiffs by anywill be secret understanding or agree-
ment not tobetween the theplaintiffs,knownpartners, limiting general

ofpowers either partner.

Assumpsit, to for a bill of toamountingrecover liquors, 1193.16,
alleged to have andbeen sold delivered the to theby defend-plaintiffs
ants, Ohio,at Cleveland, on 1870. The25,March Warrenplaintiff
H. is a underCorning dealer, business theliquor doingwholesale name
of & at TheCorning Co. said Cleveland. defendants are Josiah
Abbott, T,in Barron,of Stewartstown Coos and Asa ofcounty, Hart-

andford, Yt., theyit that had a saidstore atappeared Stewartstown,
where they carried on as business done inusuallythe coun-co-partners
try stores, said and thestore business underbeing personal charge
and 25,of few Marchmanagement Abbott. A before onedáys 1870,
Hunt, an agent Abbott, Stewartstown,of the called on at andplaintiff,

from himsolicited him an order for and Abbott anliquor, gave order
bill,for firm J.liquorsthe in the on behalf of the ofcharged Abbott

name,& and in saidCo., and order was forwarded bytheir said Hunt
to the at of plaintiff’sCleveland. The course the businessplaintiff
was to and his andbyexamine orders so sent in fillprocured agent,
such the ofas were him. orderby receiving Abbottapproved Upon

at Cleveland,& the to a carrier andCo., liquorsdelivered theplaintiff
they bywere and afterwards the defendants atforwarded, received
Stewartstown, fromthe Cleveland.throughwho paid freight

The for because there was nononsuit, (1)defendants moved a
Ohio;that in because thereevidence the sale made was no(2)was


