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it was toreasonable and incur. his ownrender That directions were
followed, there to forunless was cause believe it was hisreasonable

them,interest to follow will heAny promisebe immaterial. express
may make exorbitant to his will He willattorneyto fees be void.pay

be an sum.only promiseliable to a reasonableupon implied pay
;Reeve’s Dorn. &Rel. Inf. Cov. Am. ed.) 87,Bing. (2d[229] [230]­

note; Smith,Loche v. 41 N. H. in346. Charges incurred making
or defence,to make a wasattempting which there no reason togood

it make,believe was for the interest the infant to will beof not recover­
J.,able. C. in v. 8 ButParker, McCrillis N. H. 572.Bartlett, 569,

to the ofaccording agreement the the services of theparties, plaintiff
l£for the defendant as inwere such are similarusually performed

cases, and the and ischarges reasonable and the defendant liablejust,
therefor unless ishe relieved of such on hisaccount ofliability being
a minor.” There must therefore be for forjudgment the theplaintiff
amount of his account.

The conclusion to which we have has not byarrived been affected
the that defendant,circumstance the timeat the he the plain­employed
tiff, had been Smith,his father. Locke v. N. H.emancipated by See 41
346.

Judgment theplaintiff'.for

Fulford v. Converse.

Nonsuit—Auditor's report —Practice.

1869,An his term,auditor made atreport the November and the plaintiff
term,elected a trial jury. 1871,At the the case notby April having

thebeen toopened the moved to become nonsuit:jury, theplaintiff
Held,deniedcourt the motion. that there no error in thewas ruling.

v. Abbot, 21,ProbateJudge 13 N. H. distinguished.of

In this case an auditor was who made his at theappointed, report
term, and1869,November the a trialelected Atplaintiff by thejury.

April term, 1871, the case never to thehaving jury,been theopened
nonsuit,moved to become which theplaintiff denied,motion court and

;the and the of law were Bel-plaintiff excepted reserved,questions by
lows, C. J., for the ofconsideration the court.whole

Ossian for the plaintiff.Bay,

Fletcher for the defendant.Heywood,f

J.Doe, ;No ofquestion discretion is the questionreserved only is,
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nonsuit a matter of right.■whetherthe could become as Theplaintiff
state,in when no trial trial isby is,rule this except jury contemplated,

his to maythat case the become non-jury,the beforeplaintiff, opening
issuit as a matter of after the case and before ver-right: theopened,

dict, is the of theleave to become nonsuit within discretion court: after
be Prolate v. 13Allot,verdict there can no nonsuit. N. H.Judge of

21.
rule, itself,It would that of the and the ruleseem the reason would

is, agreementthe court or a board of arbitrators ofbywhen theapply,
court,and of substituted the Thejury.order the for rule can­parties

the form of the tribunal which the isnot name or casebydepend upon
to be It is the of the that the law andregards;tried. substance thing

a or or board ofcourt, arbitrators,whether the tribunal is called jury,
or it is aname, immaterial,other must be tribunal sub­any provided

of a And so it inthe was holdstantially filling ordinary jury.place
the liad47,Haskell v. 12 Mass. where anagreed uponWhitney, parties

£iarbitration, and the was marked on the clerk’s docket re­action
ferred.”

a thisIf an auditor were a tribunal to case would beequivalent jury,
decided; but auditor is not to a After trialeasily equivalent jury.an

auditor, tryand an elect to theby may bydecision either caseparty
“auditor’s shall be ingiventhe and trial the decisionupon suchjury,

Is thisbyto either differenceevidence, subject party.”be impeached
trial a reason for notbetween an auditor trial and a sufficientjury apply-

to a isin former the in relation nonsuit which ining appliedthe rule
the latter?

In v. was laid theHaskell stress the court circum­by uponWhitney,
reference,in rulestance, that, a of the case of either toparty refusing

for in of referencethe is the rule author­before refereesappear provided
is ato in his absence. There in ourthe refereesizing proceed provision

“ orIf neglectsstatute for the same either refusescontingency. party
or toauditor, account, producethe or to render an suchto beforeappear

oath,onanswer, interrogatories,” &o.,££books and and such thetopapers,
shallauditor same to the court. The courtcertify thereuponthemay

or ifas nonsuit andupon default,render suchagainst party,judgment
Gen. Stats.,by jury.”the to be assessed thedamagescausenecessary

or to5, 6. If the refuses to212, appear, producech. secs. plaintiff
££auditor, thereuponthe the court shall ren­or to beforebooks, testify ”“ ifnonsuit; theas and defendantagainst” him uponder judgment

it to the defendant’s dam­set-off, necessarybe causemayhas afiled
noBut here would beby judgment uponto assessed a jury.boages

set-off; thethe defendant’s plaintiff’sthe of anything exceptmerits
; for liti­openit would remainnot become res adjudieataclaim would

Init. this way,to suit onif chooses anotherbringthegation plaintiff
nonsuitmaya becometrial,an auditor plaintiff practicallyduring

do; trial ma­and in that an auditorleave so to respectwithout asking
intrial, for the it is matter of discre­differs from a latterterially jury

to or forbid the to nonsuit.tion for the court becomepermit plaintiff



June, v. CO. 545THOMPSON ANDROSCOGGIN1874]

And the twoto such a betweenthis extent the statute makes difference
Abbottrial,methods of that the rule laid down in Probate v.Judge of

cannot bothfullybe to of them alike.applied
statute, thatthe of theThere remains to be considered provision

“ byof causeauditor, may trythe an either elect to theUpon report party
sub-evidence,the and such trial shall injury, the beupon report given
Thisject to be Gen. ch. sec. 8.Stats., 212,eitherimpeached by party.”

itssection, taken alone in strict and literal leaves no discretionsense,
to if trial,the tocourt either elects a but such electionparty jury gives
either as a absolute is con-right.matter of Whether that theparty proper
struction the or it is in this tonot, inquire.of statute caseunnecessary
If in defendant,the auditor’s were the statutefavor of thereport prob-
ably would anot be construed to the defendant to elect juryrequire
trial in toorder obtain the natural of If motioneffect the noreport.
is made for on andexcept no sufficientjudgment the'report, objection

motion,is made to that it would be granted.
There is one in this whichclause section seems to throw some light

6!on the trial,us.question jurybefore the auditor’sUpon reportthe
shall evidence,inbe togiven besubject impeached by either party.”
This conclusive,that isimplies the unless it is evi­report byimpeached

;dence abut a ifreport would not be thusagainst plaintiff conclusive
the couldplaintiff become nonsuit. The thatstatute thecontemplates
plaintiff well asas the defendant must the toin orderimpeach report
avoid its effect. It makes no distinction the and thebetween plaintiff
defendant. It would a unnatural and ofvery unjustbe construction
this tosection hold itthat or allows to a agives plaintiff privi­great
lege, which is denied to the defendant—the of anprivilege destroying
adverse by a nonsuit insteadreport of evidence. However it might be
without bound,this provision statute,of the we feel con­by the natural
struction of the to hold that there was no error in denialprovision, the
of the motion toplaintiff’s become nonsuit.

Thompson Androscoggin Improvementv. The River Co.

river, Berlin,in the town is aof natural forAndroscoggin highway floating
logs.

504,The rule laid JR.,down in Eaton B. 31. N. H. as tov. O. & It. 51
what is a of in the exerciseconsequential ofdamage taking property
the of domain,eminent affirmed.power

Case, land,for the on theflowing plaintiff’s Androscoggin river,
in the town of dams. TheBerlin, below the defendants’ defendants

and briefgeneral issue,the filed the statement ofpleaded following
defence: That the the Newcourt of state of atgeneral Hampshire,


