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When an betweenaction for of contractcovenant broken rests upon privity
the parties, it is transitory.

A lot toguardian, mistake, included a deed of his oneby in of land ward
&c.,ward,and,which title,the ward had himself as as hisno for well

entered heBelcT,into title that wascovenants of with thereto.respect
liable topersonally the for a breach of those covenants.grantees

This is an action It the wasof covenant. thatappeared defendant
guardian of Morris a and that his wasClark, 2d, appointmentminor,j
made the in Vermont.by of the district of Caledoniaprobate court

Vt.,in and the de-Groton,ward owned land town ofcertain thetJThe
same,fendant as guar-a theprocured it, conveyedlicense to sell and

dian, to In said deed areAugust 4,1854.the deedplaintiffs, by dated
“the Clark, andmyselfAnd the said Morris forfollowing I,covenants:

my administrators,ward, and his and do covenantexecutors,heirs,
with assigns,the said heirs andMorris and others theirplaintiffs],[the
that until I sole of thethe of am the ownerunsealing these presents ”;and the breachfrom incumbrance forpremises, they everyare free
of which is lot of land included incovenants suit Onebrought.this
the nordeed was and the defendant hismistake, neitherbyincluded
ward of thehad did not know mis-title to theany it, though plaintiffs
take, and of lots includedand for numberbought thethey really paid
in 9,1854,the with Decemberdeed. The settled his warddefendant

anddue;and now hisdead,in his and the ward ispaid the money
estate and distributed.has been in the insolvent course Thesettled

to mis-bylot so themplaintiffs conveyednever had of thepossession
take. of andto be amount thedamages purchase-moneyThe are the

lot; ifinterest, said and the can-it should to partiesas be apportioned
not to be as-if areagree, damages, damagesthe clerk assess themay

cannotsessed. the is local and beThe defendant claims that action
saidbydefendant is not boundbrought and and that thehere,tried

this agreedbe to.may Upoucovenants. The writ and deed referred
case the to and whom hedecide, againstis thejusticepresiding party
decides havemay exceptions.

is local,The that not andcourt, J., ruled the actionLadd, pro forma
the defendant excepted.

for theFletcher plaintiffs.Heywood,

A. for the defendant.Bingham,6?.

founded onLadd, J. When action of covenant is ofprivitythe
administrators,or itexecutors iscontract between theirthe parties,

action; itbut when istransitoryand atransitory, may be sued as
local,is and must be suedestate,founded the action thenon ofprivity

in v.J., Ellis,C. LienowParsons,in the where land lies.county the
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6;332;6 v.241,1 6Sanborn,Williams’ Saunders n. WhiteMass.
R.N. v. H. 1 P.220; 22;H. Dartmouth 8 N. Washb.College Clough,

; Pl., 3, et116,455­ Gould cli. sec.(3d ed.) seq.
the tothis rule of common law the presentwell-settledApplying

case, is clear action is not local. The suit is theit the betweenvery
andto deed. The covenantee are bothoriginal the covenantorparties

court, the Has there a ofbefore the and been breach thequestion is,
contract, and embodied in theby verymade these covenantsparties,

therefore, contract,of onis,the deed ? The founded ofprivityaction
and it makes no covenants to be brokenallegeddifference whether the
are Withsuch as run with the land or not. to such covenantsrespect
as run with ofland, grantorthe there be estate between themay privity
and contract,well of but that is imma-grantee as as factprivity quite

here, conveyance land,terial as has no of andinasmuch there been the
no of the covenants in deed.consequently assignment contained the

The defendant also contends that he is not boundpersonally by the
deed,covenants in this in them inbecause he was themaking acting

of that all could torepresentative he do was con-capacity guardian;
ward;vey and of his inright deed,the title that the covenants the so

himself,far as must haveregards been understood the toby parties
mean nothing more than an that his hadundertaking acts been legal,
so ward;as to a validmake transfer of title of histhe andsimply
that the breach constituted claim theagainst ward,a estate of the

oughtwhich to have been and considered on thepresented settlement
of his guardianship account.

thinkWe this cannot be sustained. In the firstposition theplace,
land,covenants relate to a lot of in byincluded the deed mistake, to

which the ward had guardianno title. The had nocertainly authority,
from trust,derived his and intooffice to enter covenants respecting

that onlot behalf of his and thatward, for reason suchno covenants
would be on ward or hisbinding the estate.

But awhenever man an instrument underby seal undertakes to
another,for if hestipulate authority beyondacts without or his author­

ity, he is foranswerable the ofnon-performance the contract.personally
Williams, 162, 209;v.Sumner 6 Mass. and see cases referred to in

note Thomsonv. 2 Sm. Ld.to Cas. Am. et416,Davenport, ed.)(6th seq.
This seems to one tofurnish answer the defendant’s claim.complete

But is found inanother the form of the covenant. defendantThe
maycovenants as as his Itexplicitly well for ward. havefor himself

been the faitli of that thatupon covenant thepersonal plaintiffs paid
the thefor land without firstpurchase-money ascertaining whether the

all in Clark,title to the lots was Morris 2d.
be,However that it is andmay clear the defendant lias used fit-apt

ting words to ofliimself,bind whether the estate his ward could have
not;been held or byand that the court cannot stretch of con-any

struction him from voluntarilyrelieve the he thusobligation assumed.
case,to the of mustagreedthe there beAccording provisions

theJudgment plaintiffs.for


