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which the of aknows, importance,of fategreat practical uponone
innot scales which a thejurycase Theinfrequently depends. weigh

be,not to so sensitive andnot, ought finelyand poisedevidence are
weightbut that must be of substantial to force themsomethingthere

;a and rules with to the burdenequilibrium respectfrom state of the
law,in wellof we find the common meetexisting verywhichproof,

ofthis natural and state To thenecessary things. impose upon plain-
case,hismakingtiff the of out and then the further burden ofburden

in hisindependent broughta new and matterdisproving by antagonist
adefence,of to such subversion of those well-by way would seem be

must make the trial in littleby cases,established rules as jury, many
a solemn farce.better than

In andconcur,a of thethese views courtmajority
The must he setverdict aside.

Quimby.Orr v.

U. S. coast use-—survey Payment—Tender—Public—Eminent domain —
Statute —Constitutional law.

enactednot the intention of the which the General Stat-legislatureIt was
in ch.and the tender forutes, providedthat the assessment of damages,

therein author-132, should the and to landsupon injuryprecede entry
ized.

for atoauthority private pub-A state has condemn propertyconstitutional
uselic the States.by United

taken, use the coast is taken forsurveyfor the of United StatesProperty
a use.public

unconstitutional,is not because it132 of the StatutesGeneralChapter
of and or tender ofan assessment damages, paymentdoes not require

assessed, and to lands therein au-the entry injurythe sum before upon
certain fund to secure thefor a definite andthorized, pay-nor provide

Dob, J., dissenting’.ment of compensation.
Statutes,the Generalauthoritythe of ch. 132 of isunderA party injured,
it,maintain until anan action of tort andentitled to commencenot
statute,under the andhave been madeof his shalldamagesassessment

or tendered.the sum assessed paid
toStates, land,and indoing injurythe United entering uponofagentAn

authority 132of coast under the of ch. of thethe survey,the service
tort,be to an actionStatutes, liable of entrywill unless suchGeneral

for the the coastreasonably necessary purposesand were ofinjury
survey. [
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breakingSamuelTrespass, Orr Elihu T. forby against Quimby,
Goffstown, 1,close, 1869,and in Januarythe onentering plaintiffs

writ,and on other between that time and the date of thedays plaintiff’s
1873, down, away,which convert-7, cuttingwas and andJuly carrying

to and defendanting his own use 710 trees 195 cords of wood. The
thatissue, forthpleaded the with ageneral together special plea setting
car-before and all the time of said cutting,during entering,supposed

away, and as wasrying aforesaid, employedthe defendantconverting
America, ofby authoritythe andUnited States of under and by virtue

“an act An toaforesaid,of of the United States actcongress entitled
Feb-provide States,”for the coast of the Unitedsurveying approved

ruary and under and by congressvirtue of the several acts of10,1807,
of States, thereto,the ofsaid United theforsupplementary purpose

States; anda of themaking coast coast of the said Unitedsurvey
andbeing then there so as enteredaforesaid, the defendantemployed

plaintiff’sthe for of and trian-exploring,close the surveying,purpose
coast, and andgulating same,the said for levellingthe of thepurpose

doing and all acts saidany necessaryother to effect the of theobjects
several andacts of and then and said treescongress, there cut down
wood, and committed the said saidin thetrespassessupposed plaintiff’s

mentioned,writ to effect the of said acts ofobjects congress,several
then and no which,there alldoing unnecessary thereby,damages
the defendant he then do.says, might and there andlawfully properly
To this claimed,the trialplea plaintiff demurred. The at theplaintiff
term, that the defendant could not enter without first tendering compensa-

Stats,;tion and that if 132 of ancli. the Gen. entryundertakes to authorize
and of trees for thecutting named,purpose compensa-therein without
tion tendered, is,the statutepreviously extent,to that unconstitutional.
The questions raised the demurrer andby by the claim wereplaintiff’s
reserved.

Morrison, Hiland, for theStanley, plaintiff.

Molfe,U. S. District forAttorney, the defendant.

Hibbard, J. The indefence this case is based on the following
of 132 ourchapter of General Statutes:provisions

“ Section 1. under an act of the ofAny congressperson employed
States,the United ofpassed February,the tenth one thousandday

hundred seven, mayand andeight thereto, uponthe entersupplements
lands within this state for the of trian-exploring, surveying,purpose

necessaryor be togulating, levelling, mayother act whichdoing any
acts,effect ofobjects any works, buildings,the said and erectmay

stations, or that no unneces-appendages doingforrequisite purpose,
sary damage thereby.

“ Sec. 2. If tothe the amount beagreecannotparties uponinterested
eitheraforesaid,for the of actspaid thedamages by doing anycaused

countyof them for in which themay the court thepetition supreme
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situate,land entered is for an assessment said damages,of whoupon
refer the to the for comity,shall same commissioners such whocounty

inhear the and asshall make case ofparties assessingthereport,
for for and otherdamages land taken like shallhighways; proceedings

had inbe as such cases.thereon,
“ Sec. 3. so land as mayThe aforesaid tenderperson entering upon

therefor;to the sufficient if theparty amends andinjured damages
assessed do not exceed amount so thefinally tendered,the soperson

shall hisrecover costs.”entering
I. The taken that thisbywas the counsel statuteposition plaintiff’s
its itdamagesterms the assessment of for whichby requires provides,

assessed,of the to the ofand or tender sumpayment takingprecede
defective,under and that the defendant’s is because itit, pleaproperty

allegenot the statute. Itdoes a with this ofcompliance requirement
that sustained. second sectionis clear this cannot be Theposition

“that if cannot the amountuponthe interestedprovides parties agree
for to beto be ”—not the caused—paid damages damagesthe caused

“ aforesaid, mayof the acts either of themby doing any petition the
“third the personcourt.” The that sosectionsupreme provides

”—mayas tender to injuredlands aforesaid theentering upon party
to be Thisnot to the sufficient amends therefor.”party injured —“
that the of the was thatlegislatureindicates intention theplainly

andshould both the tender. Nothingassessment thetaking precede
inus holdingthan the most couldunequivocal language justifyless

it to that an assessment ofthat ever could have been intended provide
“ surveying,to be by exploring, triangulating, levelling,causeddamages

” made,should benecessaryact which beany mayor otherdoing —or
for suchland about to be entered purposesthat a whose wasparty upon

risk of himself todecide, subjectingshould be to at thecompelled
to a timehim,tendered whencosts, whether to the damagesaccept —at

humanand must be the reach ofbeyond any powerit might probably
were to be done.damagesto ascertain what

tocase,this the of a state condemnpowerII. In the ofargument
for of the United States was notits limits the usewithinproperty

hasin thatwhich everquestionfour casesOnly reporteddisputed.
In v. 14 Md.our Reddall Bryan,arisen have fallen under observation.

Point, 229,18 and Burt v. Merchants’ Insur-444, v.Gilmer Lime Cal.
of356, legislatures Maryland,of theance 106 Mass. actsCompany,

for the of landsCalifornia, Massachusetts,and providing appropriation
were sustained.severallygeneral government,for uses of thenecessary

similar the legislaturea act of471,In v. 23 Mich.Trombley Humphrey,
therefore,of isauthority,invalid. weightheld Theof wasMichigan
states, and,a inpowersuch thein favor the existence ofofgreatly
as wefull a consideration mightto the sowithout having given subject
tacitlythe not con-plaintiffcounsel forhave done had the eminent

in the states.that the does existit, powerwe of the opinionceded are
not toStates—we are preparedit in the Unitedalso existsPerhaps
has never beenfar can itit so as we discoverthat does not—butsay
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instance;exercised in a and think it be ansingle we would unfortunate
circumstance, if, for in states,the want of orfriendly legislation bythe
reason of judicial decisions the of such theagainst validity legislation,
United States should be tocompelled to exercise attempt exercise),(or
for national inpurposes, states,the of eminent domain the with-right
out the intervention of state authority.

III. But it was contended, on of the stat-the the thatplaintiff,part
ute is unconstitutional, because for itthe whichpurpose provides—that
the property may be oftaken —is not a That theuse. reversepublic
this is true is Avery safe muchplain. the ocean is ashighway upon
a public necessity land;as a mattersafe the and it ahighway upon is
of universal seashighthat while the mariner theknowledge, traverses
in comparative he hand as hesafety, perils ap-encounters on every
proaches the surveyshore. It is hold,to that “to cause aimpossible
to be taken of bythe coasts theStates,”of the United as is authorized

“acts of congress cited,hereinafter in which thedesignatedshall be
islands and shoals, or withinanchorage,with the roads ofplaces
twenty ofleagues ofof and alsoany States,the the Unitedpart shores
the respective capes orcourses and betweendistances the principal

“headlands,” and an everyaccurate chart of of the coasts withinpart
the extent Itaforesaid,” is not in sense a isevery enterprise.public
not merely those of thewhose lives and are at mercytheproperty
winds and the anwaves, but the the that haveof wholepeople country
interest in whatever rendersnavigation,diminishes the hazards of and
commerce, the moresource of wealth andprolific national prosperity,
secure. All the of liberalgreat maritime nations the world have made
expenditures for govern-the surveys:of their coast thepromotion
ment of the United has from of aStates half to fourthsthreeexpended
million dollars annum to Theper this many yearsobject during past.
expediency sums,of insums, or, fact,these inexpending large any
this way, is, however, a for us decide,not but for toquestion congress
but that whatever sums be devoted thisought mayto to purpose
properly governmentbe of nothe admitsappropriated by general
doubt.

IY. It was also ofcontended, on behalf the that the stat-plaintiff,
ute, if held not to the and or toassessment tenderrequire payment
precede the noris because it not sotaking, unconstitutional, does require
provide for fixed and definite fund the suma to secure the ofpayment
which may be assessed. No of to theground objectionother provision

assume thatrespecting compensation been wehaving suggested, may
the is an Itfor in otherremedy respects.oneprovided appropriate

third ofmay be remarked that tender to in section thethe referred the
oncosts,statute to of and can have no effectonly questionrelates the

the toto maintain or either pe-of a land-owner ofright trespass, party
has nosection,tition That therefore,for an assessment of damages.

justquestionon the constitutional stated.bearing
In N. consid­591,Ash 50 H. this subject carefullyv. wasCummings,

an cor-ered, and that or awas,the decision when individual private
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uses,foris to takeby private property publicauthorized lawporation
for an assess-onlyit is that law should notindispensable the provide

aof definiteof the appropriationment the but should securedamages,
; inbut, theshall bedamages paidand certain fund out of which such

Sargent “inthat casesstates,of court Judgetheopinion 621),(p.
the dam-liable fortown is to madethe or a or a becountywhere state

for thetakenhisby havingwhich an individual sufferages may property
orshould be paidthat theuse, compensationit is not sopublic important

andlaw a certainadvance, expedi-secured in the providesprovided
bepauseit, thethere presump-tious of andway ascertaining recovering

and always responsible.”tion the are that these aremunicipalitiesfact
state has pro-that when the“The decisions this assumeupon point

his compensationcan havevided a resort to which theremedy, by party
satisfaction, since theassessed, for itsmeans are affordedadequate

canwhich heis a fund toof or of the statetheproperty municipality
ed., “A dis-3d 561.Lim.,resort without risk of loss.” Const.Cool.

been recognizedis seems to havebooks,tinction found in the which
or aby state; municipaltheas takensettled, directlybetween property

abyit is taken privateand cases whereby statecorporation authority,
* it is essential tostate,the notby*. Ifcorporation directlytaken

for making compensationthe that itvalidity of the law should provide
is made init ifbefore the actual is sufficient provisionappropriation:

aand properthe law can obtainby which the party compensation,
on Stats.is Potter’s Dwarr.tribunal for it.”determiningprovided

391.
in case ofdown, even the athat,In it has laidsome authorities been

tak-not thestate or doescompensation precedewhere themunicipality,
for itssecurity payment;an fund must asbe seting, adequate apart

anyof suchbut if this the existenceview, ignorewe we at onceadopt
an individual orbetweendistinction as has been generally recognized
this distinctionButand a state orprivate municipality.corporation,

than of law. hasExperienceseems to a of factmorepresent question
theircounties,shown have sometimesstates, repudiatedthat and towns

Hamp-that; Newknowledgemost sacred but we have noobligations
so. In alimits, has doneor or its evershire, any county town within

“in said that these municipalitiesstate which it cannot with truth be
theymuch thatnecessityare be asalways mightthereresponsible,”

as that indi-security,should fund fora certain andprovide adequate
do soviduals and should here.private corporations

survey,to the coastBy approvedthe act oforiginal congress relating
Stats, to in our2 is referred10, 1807, 413,at whichFebruary Large

isUnited States132,General ch. of theStatutes, 1,sec. the president
“ of the coastsa to be takensurveyauthorized and to causerequested

islands andtheStates,of the in which shall be designatedUnited
oftwenty leaguesroads or withinshoals, anchorage,with the ofplaces

also theStates, respectiveandof the shores of the Unitedpartany
headlands,orcapesand distances thecourses between principal

for completingas deemwith such other matters hetogether may proper
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ofan chart of the coasts within the state afore-everyaccurate part
Stats,act, Julysaid.” a 4 at10,1832,By supplementary approved

“ referred in theLarge 571, being one of the to Generalsupplements”
“Stats., 132,ch. sec. is in and about theauthorized,the1, president

* *act,execution of to all in land orthe said theemploy persons
naval and andof the United such astronomers otherStates, per-service

”“Bysons as he shall deem other containedproper.” supplements
in annual bills, the act of was con-February 10,1807,appropriation
tinued in a of andforce considerable the time toportion previous 1832,
has been continued in toyearforce from ever since.year

To it must be thatshown,the defendant’s thereforesuppoi’t plea,
in of thecommitting the whichtrespass plaintiff complains,supposed
he was in of andengaged 10,1807,the execution the act of February
the acts thereto, under the ofauthoritythe ofsupplementary president
the United States. Liberal the entireappropriations, covering period

writ,embraced in the were for the of thatmade usesplaintiff’s depart-
ment of the coast with whichsurvey connected, bythe defendant was

“the congressacts of for civilfollowing making appropriations sundry
Stats,the viz., 20,1868,15of of atexpenses government,” July—act

112,Large ;§275,000 year 30,1869for the June act ofending March
Stats,3, 1869, 302, §275,00015 at for theLarge year ending June

Stats,;30,1870 15,1870,16 303,act of atJuly §391,000 forLarge
Stats,the year 30, 1871; 3, 1871,June act of March 16ending at

507, ;Large §391,000 year 30,1872the Junefor act ofending June
Stats,10, 1872,17 362, §391,000 forLargeat the year Juneending

Stats,30,1873; of 3,1873,17act March at Large 519, §410,000 for the
year June Variousending 30,1874. additional for theappropriations
same were inobject deficiencymade bills sameduring the period.

That was not fund,here a definite and certain forset apart pay-the
ment of sumsuch as be awarded tomight maythis be conceded,plaintiff,
but largethese cannot be overlooked inappropriations determining the

us,question before and we are unable to aentertain doubt that when-
land-owner,ever the or anythose ofplaintiff’s damages, other shall

have duly bybeen of theassessed virtue statute under consideration,
the sum willassessed be without unreasonablepaid That adelay. judg-
ment an of the foragainst agent government, damages caused himby
in anthe of act ofexecuting requirements congress, under the direc-
tion of States,the of the United will bepresident satisfied, wepromply

tohold be Whether areasonably certain. reasonable incertainty the
of the court that such willopinion bedamages promptly adjusted,

no noralthough may anythere be definite and certain fundproperty,
to which an can resort ifinjured the shouldparty governmentprovided,

claim, the fromhis is sufficient to relieverepudiate question constitu-
will in oftional be considered another thisobjections, part opinion.

But are not to decide whether a lawwe called stateupon providing
of land for occupationfor the condemnation the ofpermanent the

States, oras for a withoutpost-office house,United compensa-custom
tion or notsecured,or would be unconstitutional.previously paid would
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is,The we whether thequestion which have occasion now to determine
in It is notauthoritydefendant had to do the hisacts justified plea.

do,himthat he as toalleged erected, anyhas the statute authorized
”“ works, stations, or land.thebuildings, appendages upon plaintiff’s
statute,If the under it not be fordefendant should the wouldpetition

land,a transfer him to to the norto nor the United States of titleany
;of any it either or hereafterright'to occupy permanently temporarily

it would for caused.alreadybe an assessment of theonly damages
Whether a a state to enter on behalfbe obtained under lawright might
of the forUnited the landStates ofpurpose occupying permanently,
without a is a questionassessment and of damages,previous payment

inwhich does not arise this case.
“ No statute whichconstitutional is ahowever, byviolatedprinciple,

allows andto be enteredprivate property occupiedupon temporarily
for the with asurveyof a and proceedings,otherpurpose incipient

requireview to and thewhether the needsjudging determining public
be;not, if what shall andand, so,or the locationappropriation proper

the be boundunder this would neitherparty acting statutory authority
to liablemake nor be to anfor thecompensation temporary possession,

ed.,action of “In theCool. Const. 3d 560. con-Lim.,trespass.”
canals,struction of or forpublicof works as railroadsimprovement,

instance, wanted,it is what bebefore known will preliminarylands
such, instance,for assteps, necessary.aresurveys, indispensably

These in and some-mayare apreliminary steps trespass,themselves
times, trees,as thethe work tofelling injury proprietor.actualby of

hand,On the if is actuallyother be not before the workmadepayment
thethen, state,if it be or in anbegun, discontinued left imperfect

owner a of interests theentirelybe remediless. In such conflictmight
the prelim-current of decisions seems to tend to the rule thatestablish

in to taken withoutinary making-works besteps regard public may
but that the con-compensation, definitive act be done towardanybefore

struction assertion olof the which is in nature of thetheimprovement
or and ade-tendered,must be made or a certainownership, payment

ed.,2d 467.Law,be & Const.quate remedy Sedg. Stat.provided.”
“ It tois that the may railway companiessettled authorizelegislature

mak-enter lands for the withoutupon preliminary surveys,ofpurpose
as anding any therefor, as littledoing possible,compensation damage

of as will to theselecting year damage grow-such season the do least
ed., cannot be over-ing Railw.,1 Redf. on 5th 258. Itcrops.”

looked, and Red-the referred to by Cooley, Sedgwick,that trespasses
field, to haveallegednot so as thosealthough ordinarily extensive

this are similar in character.defendant,committed theirby quitebeen
are of to authorize anWe not aware that the thepower legislature

similarbeingland for the of such surveys,entry upon makingpurpose
6,in has ever been146,those for our Gen. sec.provided Stats.,to ch.

256,34 which wasSmith,in this state. In Cushman v. Me.questioned
ain of railroaddefendant,the who wastrespass against possession

land,and thefor cars over plaintiff’sas mortgagee, running engines
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this is by Shepley, J.,discussed and it is heldquestion elaborately
“that to realtake the estate of an individual for the use is topublic

him of his ordeprive it, title,title to of some of his so that thepart
“entire over it no thatlonger him,”dominion remains with and the

exclusive of that initiatoryestate as antemporarily, pro­occupation
aceeding it,to an title to cannot toacquisition takingof aamount

itof in that sense.” We are not to hold that a in­prepared substantial
to asestate,real destruction ofjury by it,the trees doesupongrowing

it,not constitute a of within the of constitution—taking meaning the
Railroad,see Eaton v. C. & 504, 511;B. 51 N. H.M. but the appli­

cation of the of Cushman v.doctrine toSmith, preliminary surveys,
seems to be settled the authorities.by

If of a character betrespasses temporary may bycommittedlawfully
a private in a work to the construction ofcorporation, apreliminary
railroad, time,without at notcompensation any may they be lawfully
committed under the direction of the theof United inpresident States,

of an ofexecuting the act withprovisions congress ample provision
for the assessment of withoutdamages, orrequiring securitypayment
in ? trees beMayadvance constitutionally cut, without any compen-
sation, by a private corporation to apreparatory constructing railroad,
which cannot be cut the for anconstitutionally by president important
public oruse, without insecurity ? thepayment advance in-Perhaps

donejury by the latter would be than thatordinarily bydonegreater
the butformer, can the of their actsconstitutionality thedepend upon
extent of the ?doneinjury

mayWhatever reasons have induced tocourts that thedecide tem­
to which haveporary injuries we referred bemay allowed without

any constitutional aviolating rights, satisfactory whichground upon
such isdecisions sustained themay be doctrine of necessity. Those
decisions were unavoidable. It is insimply anecessity, great degree,
which justifies of eminent domainrightthe in all cases. In Bloodgood

17,Co.,v. Mohawk Hudson Railroad 18 a9,Wend. case onleading&
this been assubject, which has cited decisive in his favor theby plain­

counsel, Chancellor, holdingtiff’s the in that “before the legislature
state,can authorize the of the andagents others, to enter and oc­upon,

or orcupy, destroy, materially the of an indi­injure, private property
ofvidual, in cases actual whichexcept necessity anywill not admit of

an anddelay, certain must beadequate remedy whereby theprovided
of suchowner may the of his rec­property compel payment damages,”

bemaythat there cases of in whichognizes necessity laysthe rule he
will Adown not similar inrecognizedis other au­apply. exception

“thorities, which doctrinesustain the of case. The settledBloodgood’s
is,and fundamental doctrine that togovernment has no takeright

for without apurposes giving compensa­private property public just
; andtion it seems to thenecessarily should,be thatimplied indemnity

in which beit, ascertained,oases will admit andpreviously equitablyof
and for in ofreadybe time with the ac­reception, concurrently point

of thetual exercise of eminent domain.” 2 12thright ed.,Com.,Kent
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“ bea mischief is tois,law that389, privateThe maxim ofnote/.
this thegroundOn restrather than a inconvenience.endured public

If be out of a pas-a commonrights necessity. highway repair,of public
2 Kentprivatean enclosure.”lawfullymay go through adjoiningsenger

338; 2. ofMaxims The inconvenienceCom., eel., pro-12th Broom’s
for theirsecurityor of giving pay-an assessment ofcuring damages,

of land a for per-as sitement in of an actual appropriationadvance
of beflowage,a for cannotmanent or as reservoir purposesbuildings,

this would besurveysin of eitherserious, impos-but case temporarythe
enter,a to torightor as to rendersible, subjectso far impracticable,

obstruct,and if notgreatlysuch or no wouldconditions, value,of little
Does not this case'improvements.altogether defeat, important public

in ofwhich the doctrine benecessity mayanother instancepresent
?invokedproperly

could notof that the defendant enterpractical holdingThe effect
ofnecessary the coast sur-purposesthe land for theupon plaintiff’s

theredo after he hadvey, anyor that he not substantial injurycould
him thesecuring for toentered, without or damagepreviously paying

An ofbe the assessmentcaused, deny right altogether.would be to
tothe or even theentry,to thedamages previous previous injury,

mightwould The which be done todamagebe absolutely impossible.
“his ofa land for theby entry exploring,land-owner an upon purpose

thecoast,and the said and for ofsurveying, purposetriangulating
alland and other acts to effectany necessarythe samelevelling doing

could ifthe of said several acts of evercongress,” rarelytheobjects
of govern-be At what the theagentsascertained in advance. points

to or over what landsworks, theyment might temporaryneed erect
roads,construct no humanmight temporaryhave occasion to power

or or itcould tell What trees branchesentry. tree-tops mightbefore
offor them to from the line couldsightbecome removenecessary

ascertained, an actualby experimentnot be theexcept uponpossibly
thehearingthere could be no before commissionersground. Obviously

was allfor of the until after the mischief ordamagesthe assessment
all done.nearly

Olcott,in 1 N. H. 345,C. Lebanon v.Richardson, J.,The views of
ofin the a statute similarconstitutionalityan tooverruling objection

“case, that until itgroundto that in the the waspresent upontaken
would be tonecessaryto what it erectbyascertained extentexperiment

to extent such dams woulddams to the and whatobject,accomplish
could have nolands,the water overflow roads and there beencause to

ascertained,”been andbycertain data which such could havedamages
“ of on the must have beenany subjectthat the selectmenopinion

to allat and uncertain unsafe theonly conjecture equallybest vague
as not thedecision,”a of toground though applicableparties perhaps

thecase then court, uponbefore the bemight appropriately expressed
now before us.case

But it securityis said that not to forprovideit would be impossible
thinknot;to the it itProbably would but we wouldprevious entry.
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be beentirely If were there mustimpracticable. security required, a
tribunal ;to that todecide its and it would seem makeupon sufficiency
it a in fact must noticesecurity as well as in be to thename, there
parties interested, and a muchthe howhearing injuryupon question
was likely or to wasdone, securityliable be and what of needed.degree
Until these had had,been com-proceedings entering, thoughthe party

amitting only technical would a and liablebe toinjury, wrong-doer,
be forcibly and hisresisted, must be from tostopped stepoperations
step while petitions were given, hearings had,noticesbeing prepared,
reports made, and security furnished.

States,The provision in the constitution of cited bythe United the
plaintiff’s counsel, which of fortheprohibits taking private property
public use without intended to restrainjust compensation, was not the
authority of the states. v. 20 How. 84. The framersWithers Buckley,
of our own constitution much in fu­to so confidenceappear have reposed

“ture legislatures and thatcourts, that, no partalthough they provided
of a man’s shall to theproperty be taken from him or usesapplied public
without his own consent or that ofbodyof the therepresentative
people,” they not ofwere on thesufficiently solicitous com­subject
pensation anyto insert While it hasit. beenprovision respecting

“considered that natural where our consti­justice on thisspeaks point
tution is Chester,v. 3silent,” Richardson, J.,O. in Bristol New N. H.—
524, 585, that toa condition is im­berequiring compensation—and
plied, it is not reasonable to it ever have beencould intendedsuppose
that the of inappropriation property necessary use,to the apublic case
in which it should utterlybe theto ascertainimpossible damages in
advance, and utterly in forimpracticable securityto advance theirgive
payment, should be thefrustrated, notwithstanding tribunalhighest
of the state was satisfied that fora suitable the assessmentprovision
of the damages had made,been and ofthat suchprompt payment
damages when assessed was A.reasonably theory ofcertain. constitu­
tional rights, which requires ofso much for the purpose securing so
little, Still,seems quite too fanciful it that,to be sustained. is insisted
however orinconvenient toit beembarrassing may give security in
cases like the it is to anpresent, unconstitutional orpermit entry
injury without it. We of thatmay ask the advocates doctrine what
prevents its being securityunconstitutional after the has been given.
The answer must because ofbe, by means the thesecurity ultimate
payment of the becomes Butdamages certain. we arereasonably of
the opinion that, in the case of an or under theentry injury, statute in
controversy, anby authorized of United States,the theagent payment
is reasonably certain without security.

If there must in case,be such a notsecurity we have been informed
theby counsel how it shall Itplaintiff’s bybe be agiven. might satis-

bond.factory Then, it should that it wouldsuppose be held not be
unconstitutional to authorize this landdefendant to enter forupon the
necessary of the coast that hepurposes survey, shouldprovided first
give a bond, securitywith sufficient forthree as thesureties, payment
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the bedamages. mightof But same and the suretiesdefendant same
to in enteringact as the of governmentselected thejointly agents

Mustthe same land in the forsame the sameupon way purposes.
agivealso a bond with in order to meetthree additional suretiesthey

liableobjection how,? It is ifconstitutional difficult to see one were
as and as the could be consideredsureties,three securityprincipal

in firstfour thethan if the whole were asgreater liable principals
itthe tocontrary, mightinstance. On is see that a land-ownereasy

as to in casesbe certain receive his somequite compensation promptly
without as in others with it. it besecurity mayPerhaps suggested
that it would be to that should besecurity given,thepreferable require

bank,aby bond, bynot but a of a sum in a reliabledeposit sufficient
ofa theor set forby large apart exclusively paymentappropriation

as it.such should from time to time bejudgments againstrecovered
andinsolvent,But the most solvent bank the appro-becomemight

not from bediverted its exhaustedmightpriation, though purpose,
recovered; and is plainall of the itwithout discharging judgments

which, certaintyin thethere be cases withoutmight any security,that
orbeof would as as in thegreat other cases afterpayment deposit

had been made.appropriation
a theland,How statute an thatauthorizing entry upon provided

should first of courtthe satisfaction theentering give security toparty
assessed,of less consti-damages anyfor the when would bepayment

if it also securitytutional the to withempowered uponcourt dispense
that ofsatisfactory certaintyevidence there was a paymentreasonable

ascer-it, are unable to see. If it no forwithout we contained provision
in the caseany needed,advance whether or what wastaining security

different, the ofrightbecause of the and thelegalitywould be entry,
with to onto resist it could not be madeforce,land-owner dependthe

of fornecessity security.a to thesubsequentresult asinvestigationthe
asif the the satisfactory,But for reasons deemed courtlegislature, by

dis-case of an an ofbyin the authorized theentry agent government,
needed, at awith the none is we aresecurity thatpenses upon ground

statuteto how the can be considered less constitutionalloss peceive any
if it court satisfac-authorized the to with security uponthan dispense

that it wastory unnecessary.proof
asee,that we there is sufficientaughtFor can the whetherquestion,

mustcertainty that the when bedamages paid,assessed will promptly
in the discretion of the thatcourt,rest or it must be held payment

all thatin the and wheneverprecedemust cases or thattaking injury,
We seebe there can be no lawful ortaking injury.shall impossible

notbutreasonablyno middle course. can madeCompensation be
of anIt is not in eitherabsolutely certain. certain the caseabsolutely

or of or evenmunicipality,individual or a statepi'ivate corporation,
Ita and fund forfixed definite is as security payment.where provided

that or mu-individual, state,is not theimpossible corporation,private
become which bemay mayand the fundbankrupt, depositednicipality

be a or It seems besecurity mayas lost defalcation. toby burglary
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”“ fundthat, where a definite and certain is providedconceded which
is deemed the court to be theadequate security, ofby appropriation
land and dominionthe owner’s over itcomplete,becomes ceases.

certain,of istheThough payment compensation itreasonably may
;even in never come his isyet gone.that case Whatproperty more

than takingthat can be said a ofagainst by virtue ofproperty the
statute in ?controversy

It is clear in in it isthat, cases which toimpossible ascertain the
amount of in advance, a reasonable of isdamages certainty allpayment
that should be this notrequired. may be contro-Perhaps position
verted. to be is,the determinedPerhaps question really whether the

under this statutepayment compensationof isprompt cer-reasonably
tain. thisalready intimated,As we seems to call forhave a conclusion

a fact thanquestion questionof rather a ofupon upon constitutional
law. doubt.that we cannot We do notUpon considerquestion the

ofgovernment,credit of the or the faith itsgood agents oremployed,
in oflikely survey, sufficientlyto be the service the coastemployed open

to to us in thatholding ofsuspicion justify prompt payment damages
assessed this statute is not certain. Itreasonablyunder is as certain,

know,for as of jurorswe fees to oraught prompt payment witnesses
on behalf of the who are withoutgovernment, required, payment in

atto attend court the of theadvance, pleasure government, sometimes
for thetravelling long distances purpose.

“ Courts a void,will not declare statute as to thebeing contrary pro­
of andconstitution,visions unless the ofnullity invaliditythe the act

are in their all reasonable doubt.”placed, judgment, beyond Rich v.
Flanders, 39 N. H. 305.

“ mind,it is to inBut be borne that in thedetermining question
whether a statute is within the oflegitimate legislativesphere action,
it is of to make allthe courts reasonable induty presumptions favor
of its toIt is not be that thevalidity. supposed law-making power has

itstranscended or committed the form ofauthority, under law a viola-
tion of individual an beenWhen act has with allrights. passed the

statute,it the of anecessary giveto force itrequisites binding must
itvalid, clearlybe as unless can be shown to inregarded be conflict

It onwith the constitution. is therefore incumbent those who deny
to that it is andvaliditythe of a statute show a plain viola-palpable

tion If do orso,of constitutional fail to leave room forright. they a
it andoubt the is infringementreasonable whetherupon question of

constitution,of the secured the theany guaranties by presumption in
“favor of of the act must stand.” Unless canvaliditythe we say

that was then undersuch a made in the case consid-provision [as
affords that the persons injuredno reasonable willguarantyeration]

statute bereceive we cannot the toadjudge unconstitu-compensation,
422,v. 16Bigelow, J., Hudson, Graytional.” C. in Talbot 431.

controversyWe of statute in lias notare the that theopinion been
”“ constitution;in conflict with the that itshown to be hasclearly

“ ofnot been shown a and violationto be constitutionalplain palpable
VOL. 38liv.
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” “ the questionthafftliere is room for a reasonable doubtright; upon
thebyit is an of securedinfringement anywhether of the guaranties” relating; that it cannot said that thetruly provisionconstitution be

“ the injuredto affords no reasonable thatdamages guaranty persons”; the statuteby tests,will receive and tried thesecompensation that,
held tocannot be be unconstitutional.

made,The further was in the for thepoint argument plaintiff,V.
assess­he must at least until anthat be entitled to maintain his action

thethisand tender pointment or have been made.payment Upon
591, inN. H.counsel have v. 50relied on Ash Cummings,plaintiff’s

1868, itit was held that the offlowage although provideswhich act
hisawayof the takefor an assessment land-owner’s does notdamages,

damagesto an of tomaintain action tort at common law recoverright
underuntil of damagesfor such there has been an assessmentflowage,

theassessed,a andact, sothe and rendered for thejudgment damages
has to the personamount of such been tenderedjudgment orpaid

or But that after out thedamaged. act, proceed­aggrieved pointing
to had for an anddamages judgmentbe assessment ofobtainingings

“thereon, no shall deriveprovides that orexpressly person corporation
insaid any liabilitytitle from or fromany proceedings, dischargedbe

theto said torelation until he or it has or tenderedpremises, paid ”or of such adverse judgment;the amountaggrieved damagedperson
in on thisand the decision that case this was foundedupon point

“ doingThat an of for theaction tort cannot be maintainedprovision.
Sargbnt inauthorizedduly byof an act law” is laid down by Judge

“ held byof as it isthe court settled andthe wellopinion (p. 616)
in the case that inpresentcourt the acts stated the defendant’sthe
“ “A hadauthorized law.” cannot beby uponwere duly recoveryplea

law theat common when the evidence shows grievancesa declaration
isof and astatute, remedy givento consist acts authorized by specific

Railroad,the v.fol' the same statute.” Henniker Contoocookby Valley
“152. is to that the146, however,29 N. H. It not be forgotten,

statutory,for the assessment and of aredamagescollectionproceedings
remedies;usual whoand the that the agents keepdisplace public

statute not liable common-law Cool. Const.within the are to actions.”
settled,“Ited., notwithstanding3d 564. seems to be someLim., well

cases, that statute to land-owners forremedy giventheexceptional by
for is of all othersustained laud exclusiveinjuries by taking railways

5th ed.,and not 1 Redf. onremedies, merely Railw.,cumulative.”
in like thecannot held that the a case334. It be injuredparty

thehis at so asmay partymaintain action common law longpresent
has not has not to procureentering procured attempted —an—or

to carryassessment under the statute. “Where either hasparty power
than thethe statute one be in fault moreremedy,into effect cannot

4Baldwin,for not first.” in v.beginning Marcy, J.,other Calking
inEither themight special remedy opera­Wend. 672. haveparty put

in the as soon as were commit­tion case thepresent alleged trespasses
to theted, and remedywe are of the that no otheropinion openwas

plaintiff.
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VI. The counselremaining byrelied on theonly ground plaintiff’s
is, necessarywas for thebythat the taken the defendant notproperty

law,is not of but ofsurvey. questionof the coast This apurposes
ocean,fact. That fromtriangulations, maytaken at remote thepoints

coast, understood;abe to correct of the is butnecessary survey well
it reasonably necessarywhether was for the defendant to thego upon

a toland for such is a for the deter-plaintiff’s purpose, question jury
mine. The states that was thethe defendant bv Unitedplea employed
States, under the several acts of to the coastcongress survey,relating
for of a ofsurveythe the coast of the Unitedpurpose making States,

“and that he entered the close for the ofplaintiff’s exploring,purpose
and said coast,the and for the ofsurveying, triangulating purpose

the and and tolevelling same, all other acts effectdoing any necessary
the said ofof the several acts and then and there cutobjects congress,
down said and andwood,trees committed the said supposed trespasses

mentioned,in saidplaintiff’sthe writ to of the saidobjectseffect the
actsseveral of then and therecongress, doing damagesno unnecessary

To thisthereby.” the defendant must show thatsupport plea, he
stated,entered the land forupon plaintiff’s the and that thepurposes

were to thesupposed trespasses reasonably necessary effect ofobjects
said acts of hiscongress, fail,otherwise defence will and he will be

in thisliable action.
Demurrer overruled.*

J.,Doe, dissenting.
In the to whichspecial plea, plaintiff demurs,the the defendant does

hedenynot that took the v. B. C.plaintiff’s M.property —Eaton &
Co., 504,R. H. 511-516,R. 51 N. v. R. I.Thompson Androscoggin

545;Co., that,54 N. H. but he an ofalleges asacting agent the
States, and ofUnited under virtueby certain acts of he tookcongress,

it for the national coast forsurvey. taken that isProperty survey
public.use.taken for a The of the national topower government take

a site for a is itslight-house topower take or(permanently tempora­
to theaccording necessity of the arily, site for the coastcase) survey.

The national of eminent domainpower bybe exercisedmay the
itnational If couldgovernment. be solelyexercised a stateby taking

for national use andproperty it over orturning nation,to the if it
could not be byexercised the nation without the consent of a state

would ait begovernment, very nationalimperfect power.
The United States may provide such a and tribunalprocess as are

necessary in ofthe exercise this Thepower. defendant notdoes claim
that such a and tribunal have been theprocess provided by United
States; but relieshe 132 of the General Statutes ofupon chapter New

itwherein it thatHampshire, enacted any person, employed under the
of tocongressacts relating survey,the coast entermay landsupon in.

necessarilyforegoing opinion reporter*The was furnished to the before the
dissentingfollowing opinion Everywas position is considered in thisprepar^

opinion anticipateipould dissentingwhich it taken opinion.was known or be in the
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that tomay objectsdo be thestate, anything necessarythis and effect
acts; if the the amountthat, agreesaid interested cannot onpartiesof

ofthe either thedamages, may supremeto be for thempaid petition
an of referof state for assessment the shalldamages,court the who

andcounty commissioners, who shall hear thethe same to the parties,
in the taken foras case of for landassessing damagesmake report

in suchother like shall had asbe thereonhighways, proceedings—and
cases; enteringand that the tender toperson may injuredthe party

notif the dotherefor, and,sufficient amends damages finally assessed
tendered,so the hisamount shall recoverperson enteringexceed the

costs.
This undertakes to authorize the oftaking propertystatute private

coast Unitedby anythe thenecessary survey person byfor employed
in and the assessment state tribu-survey,that of adamages byStates

ofon the either it no ornal but furnishesapplication party; process
or forthe condemnation of theappropriation pub-tribunal for property

security.no for Ituse, and makes orlic provision compensation
away and histo take the land-owner’s hisproperty, rightsassumes

remediless; toremedies, utterlyand to leave him for haverightthe
rightassessed is a mere to have a unavailinghis certaindamages

to ofaffixed the amount his loss.authenticity
does claim thatThe not lie was to take thedefendant authorized

law of the on theby any United States. He reliespropertyplaintiff’s
to show is,of what the coast andsurveyacts thecongress president’s

him in that business: for to take the de-authority authorityto employ
he on therelies New which inHampshire statute,fendant’s property,

him to do he did.authorizes what admits heterms
in the unnecessaryThere is an that renders it toinsufficiency plea

the of eminent with­powerwhether domain can beconsider exercised
action of the legislature condemningthe direct certain specific prop­out

its to or actionauthorizing use,and conversion a the directerty, public
tribunal todulysome authorized such suchof appropriating property

use, notice,after and an forlegal proceedingsomeupona opportunity
;to be heard whether of thethe theproprietor power delegating power

unlimited;is authoritydomain whether a can begeneralof eminent
all in uponthe coast to enterpersons employed survey,conferred upon

for with­survey,and do there that islands, anything necessary theany
trial, N. H. 19,or v. 11notice, judgment Lebanon,out process, —Backus

Smith, N. Y. v. R.595, R.,v. 21 H.25, 26, Bloodgood M.People &
9, Lim. Stats.Cooley 928,Wend. Const. Potter’s onDwarr.18

452;ed.,St. 2d396, Law,on and Const. a stateSedgwick whether
for ofhas the to take the use the States—Unitedpower property

n;Lim. whether such a if itCooley 526, exists,Const. state power,
state; compensa­to be theby whetherrequires compensation provided

for theby governmenttion must be that theprovided property,takes
owner;it be from its if istaken,authorizes to or thewhether, poweror

state,the United States and not a Statesby byexercised the United
of a and aavail itself Abunal state —Beavin’sprocess provided bycan
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Petition, 33 N. H. 89—for of the oríhe condemnation theproperty
assessment of damages.

The isplea defective, is in no of thebecause there it averment fact,
or of facts,any which as lawupon hold,the court can matter of or fact,
that, when the was anplaintiff’s taken, authorizedproperty compensa-

made, tendered,tion was ;or or waived or that forcompensation, some
sufficient impossible time,reason atlegal that was securedlegally by
an authorized given, fund orindemnity made,appropriated, provision

theby state under authoritywhose the claims he tookdefendant the
orproperty, by the States for it,United whoso use he took or by any-

body.
The plaintiff is entitledequally to hiswhethercompensation, prop-

waserty taken the orby federal the or undergovernment,state an
authority derived from the one or the or both of Noother, them. one
professes to doubt the soundness of athat asproposition, general theory;
but there is reason to fear in thethat, of thepractice, prohibition taking
of forprivate a use ofproperty the state New orpublic by Hampshire by
its realized,withoutauthority, is less inis,or acompensation, distinctly
vague way, considered orless less itimperative than would beemphatic
if the constitution of the state contained the formula now com-particular

“monly in Americanemployed constitutions, Private shall notproperty
be taken for public use without Thecompensation.” prohibition being
thus constitutions,in allexpressed nearly other American but not in ours,
there is a totendency a confused notion that the inprohibition this state
is less in or instringent less it isprinciple than invigorous operation
some other jurisdictions. isWhile toadmitted be nec-compensation

itessary, is thatsuggested the doesconstitution not expressly require
it; and the suggestion sometimes to be made for theappears purpose
of from the extent ordetracting admission,force of the and justifying
a lax administration of the law. The intimation to be,seems that
the rule requiring was and iscompensation introduced maintained by
a violent judicial effort, and cases,that therefore it inmay, some be

in execution with aput of An ad-corresponding degree inefficiency.
mission recanted,thus andpartially is too andindefinitely wavering
dubious to the basis of abe decision. ofjudicial takingThe private

use,forproperty without ispublic either constitutionalcompensation,
or case,unconstitutional. The of inquestion this cannotcompensation,
be satisfactorily settled such unstable as an admissionupon any footing
of the of insuch a anunconstitutionality taking, materially qualified,

andequivocal indeterminate that consti-manner, suggestionthe theby
tution contains no on the This mustexpress provision subject. point
be determined atabsolutely the outset.

I. is,There in our an as to of the'originthereports, uncertainty
rule requiring neaxiy yeax’sIt was decidedcompensation. fifty ago
that our constitutioxx is silent and that seemssubject,on the decision
to stand or, at down time.approved, least, not overruled to the present
And it a stat-yet has taken for as a thattheory,been granted, general
ute taking of forauthorizing use,the withoutprivate property public
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tovoid. rule,would somehow or other be The supposedcompensation,
unsound, andground, possiblya time on some unsettledlongrest for

a ob-taken on of andconsidered, degree mysterynot well hascertainly
; bynotefficiencyand its strictness and have beenscurity promoted

been, andits hadthat foundation notunderstandingthe common
isnot This not a fitbe, pre-had better examined.thoroughlyperhaps

constitution,it is thefor a rule to be in. If a rule ofdicament such
itsabated, indirectlynot to be or usefulness ordirectlyits force ought

isauthority:a distrust of its if itby groundless spurious,letimpaired,
it is a it tobe known. If not constitutional principle, oughtthe truth

should not in shadowbe, anyand its constitutional be involvedposition
of doubt.

in fifth amendment of the of the Unitedclause the constitutionThe
of with­takingthe for useStates, private publicprohibiting property

■ stateis a limitation of national and not ofjustout compensation,
232;19; sec.Pomeroy Law,Lim. Const.Cooley Const.power.

177;176,166, R.; v. B. 13 Wall.Co,,Dwarris 400­ G.Pumpelly &
459;2 Bat. R. v.Davis, 451,v. & C. R. Greely,G. R. R. Co. Dev.

is toN. H. 64. too well settled admit the doubt47, suggested17 This
134,35 N. 141.Co.,in Pet. M. R. H.W.

“ ison wherepoint,Natural this our constitutionjustice speaks
N.Chester, 524, 535;3 H. v. B. C. &silent.” v. EatonBristol New

613;510, 511; Ash v. N.R., 504,R. 51 N. H. 50 H.Cummings,M. ­
Parker, 342,N. H. 389.v. 53Fay

“ legislativeIn it held that the565, 566, 567,4 N. was supremeH.
“ thebyin the senate and house of representatives”vestedpower,”

constitution, is limited the fifth to thebyof the articlesecond article
” ““ laws; it is an oldand reasonable thatof wholesomemaking

of when an act ofEngland, parliamentmaxim of common lawthe that
reason, will control itthe common lawagainstis andrightcommon

; of this firstand one clauseobjectand it voidadjudge provision (the
was, to and confirm thatadoptthe fifth in our constitutionarticle)of

” “ in order;law that an act of the legislature,ofmaxim the common
tostatute, must, betherefore,of a neither repugnantto have the force

norreason to the constitution.”
35,N. in to the66,In v. B. H.Bridge, regard pro-P. N. 7Bridge

“ abill of that of man’sarticle 12 of the norights partvision of
uses,him,from or to withoutappliedshall be taken publicproperty

body courtthe of the theconsent or that of representative people,”liis.
“ include, asunderstood tonecessarilyThis beenalwaysthat hassay

furtherof first of thejustice,of as one the principlesmatter andright,a
his duein his is taken without consentlimitation, that case property” it not that themust be that isprovided; supposedcompensation

to take for worksauthority private property publiccanlegislature give
“ andassent of the with-owner,without theinternal improvementof ” “law; and that such a wouldindemnity by powerany providedout

in theofand in contravention other articlesessentially tyrannical,be
of rights.”bill
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In v. say,C. R. R. N. H. the court a47, 54, 55, 56,17Greely,
“ notlegislaturestate make all such laws as do themay rightsoutrage

of the and of a to civilizedwhichperson property, regardupon proper
existence; itso much for its and when that can­society wedepends say

obhoxious,not a thus we mean that could notmake law rather society
if inexist such laws were than that termsthe constitution haspassed,

* *them. A law that ofprohibited merely theproviding property
A should be taken from him and without agiven B,to either with or

constitution; indeed,be to to theconsideration, not,would therepugnant
letter of clause in but to its andany particular it, design,spiritcontained
which the whole discountenances the idea that thethroughout property
of the dis­citizen is held uncertain asby any arbitrarysuch tenure the
cretion of in uncon­legislaturethe a matter of mere private right,
nected with ofconsiderations law wouldany public utility. Such a
not be constitution,so in to the be to therepugnancemuch as it would

which hold human re­principles society which, theywhiletogether,
cognize the of the to it tolegislature be do not admitpower supreme,
be arbitrary.”

“ "Wefind no in the constitution of this state re­express provision
toquiring be made for thecompensation private taken to useproperty

* *of the public. The anxious in ofcare taken different ourparts
own constitution to fromprotect all of viola­private property danger
tion, clearly shows the of thatframers instrument to have been as far
as possible from any intention to maximrepudiate the well-established

law,of universal that private cannot be taken for useproperty public
without just to the owner.” Pet. M. R. Co. 35 N.compensation W.
H. 134, 141, 142.

££ £The the to ordainpower delegated constitution make and allby
manner of and laws,’reasonable orders, &c.,wholesome confers no
authority to make an inorder or law ofviolation the fundamentalplain

of naturalprinciples justice, maythe act notthough be prohibited
by any limitation in the For I findexpress instance,constitution.

innothing constitution inthe which terms prohibits legislaturethe
from law tomaking a take for a withoutuseprivate property public

owner;formaking to it isprovision yet,the becausecompensation
contrary to natural thatjustice to an individualproperty belonging
should bybe taken from him the or for the withoutpublic, public, pay­

himing value,the to do ofbeyondthis is the author­scope legislative
ity.” Perley, 60,in N.J., Kingston Towle, 59,C. E. v. 48 H. 61.57,

££ this notAlthough contain, anythe constitution of state does in one
clause, an to made whenprovision requiring beexpress compensation

is taken it hasprivate uses, byfor been construedproperty yetpublic
of andcourts, instrument,the in the tenor of the whole asview spirit

C. & M.takingsuch without Eaton v. B.prohibiting compensation.”
510,R., 504,R. 51 N. H. 511.

“The of the su-constitution,second article the which declares that
this be in the senatelegislative within state shall vestedpreme power

and of is giveshouse modified article whichrepresentatives,” by 44,
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thethe a share of that and numerous ofgovernor by provisionspower,
the bill of bar­constitution which establishrights), many(including

riers which the cannot entire constitu­beyond legislature Thepass.
“ thetion the oflegislativetakenbeing together, supreme power”

senate, and is the of constitutionalgovernor, house, enactingpower
laws. It is in the sense of the constitutionalbeing highestsupreme

first article 5 authorizeslegislative The clause of the generalpower.
“constitutional, wholesome,court to all manner of and reason­make

” “ thisable laws as for the benefit and ofthey may welfarejudge
state,” that all such laws “asis, they may judge”constitutional
“ Smith,and of JusticeEssaywholesome reasonable.” MS. Chief

121;1798; Woodward, 111,inwritten Dartmouth v. 1 N. H.College
3,Com. v. inWilliams, 9,6 10. It has been heldGray, 1, repeatedly

itthis that in the of a statute isstate, although ascertaining meaning
intended,not to be an unwholesome or unreasonable law waspresumed

if con­legalconstrued in with all settled rules ofyet, accordance the
struction in of unwholesomeit, is, court,to it the theapplicable opinion

5not, account,is on Articleand unreasonable : it that unconstitutional.
does not as has. Thegive the court such a veto the governorpower

is,4 N.doctrine of H. 566 that constitution and confirmsthe adopts
law,the maxim of and actthe common that an unreasonableunjust

void; but,of is if such a it would notparliament maxim,there were
by construed,be is no suchthe constitution thereadopted rightly —and

447, 448, 451;maxim. 1 73, 164-168,Kent Com. Lim.Cooley Const.
410, 2; Law, 154-159;n St. & Const. 2d Potter’sSedgwick ed.,

76-81;Dwarris on & Law,St. Const. First Book of theBishop
Law, 88-91; 174,secs. 1 Hurd Law of Freedom and secs.Bondage,

note;;175­ Amos’ Mint Co. v. Fos­Laud, 16,Fortescue De ch. R. S.
ter, 5 194,Geo. 201.

In 8Dr. Bonham’s that acase, 107, 118, Coke, holding certainRep.
case,act of did not a in his said,—make a man ownparliament judge

“ It in our books that in cases the common law willappears many
control acts of and them to be utterlysometimesparliament, adjudge
void; for when an act of is common andagainst rightparliament
reason, or or to be common lawtherepugnant, impossible performed,
will andit,control such act to void.” In v.beadjudge Savadge,Day

Hobart,Hob. 85, 87a, Coke, act ofsaid,repeating parliament,—“An
natural in case,made as to make a man his own isagainst equity judge

itself;void in for naturae sunt and arejura immutabilia, they legeslegum.”
In London v. 12Wood, 687,Mod. Holt declared that the observation of
Lord Coke was not was a reasonable and truevery say­butextravagant,

“calls hading. doctrine,”it a foolish which he often heardCampbell
“inquoted the of obnoxious stat­parliament against binding obligation

Coke), 8, 341,utes” —1 ch. 3dCamp. Ch. Justices of(Life p. Eng.
ed.; and he that authorities whichthe Coke relied dosuggests upon

a an but,not or veto of act of so farjustify judicial repeal parliament,
as at all into a of con­they relevant,are resolve themselves question
struction. All of of seem toany recognizethem importance merely
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said,Bell, when inby Judgerule of construction heappliedthe
cases,N. In all344, 354,v. 24 H. such it must beWillard Harvey, —“

no could have intended to the con­understood that violatelegislature
under foot of andstitution, greator to tread the justice:principles

im­statute,such the of the must belimitinga constructionproviso,
555;as N. H. St. andwill 41plied prevent injustice.” Sedgwick

Const. Law 164-169.
“It ifis as Coke that an act of totrue, says, parliament gives any

hold,to or to of allhave conusant manner of before himpleas arising
D.,within his manor of shall holdyet he no to which he himselfplea

for,is as been said,hath est reiparty; suae essejudi-iniquum aliquem
this, observes,cem.” But as rests anCampbell on implied exception.

void,The statute be ofwould not held and the intent wouldparliament
defeated, but,not in inbe whole or settled common-lawpart; upon

construction,of itrules would thebe held that intent of parliament
were,and the meaning of the statute not to thegive judge jurisdiction

of his own cases. The literal construction would not be Butadopted.
“if actthe in theconferred ownexpressly jurisdiction judge’s cases,”

or itif inthat such cases were the mind ofclearly appeared par-
liament, and that the intention was not to them, the literalexcept
construction, or otherany which such intentby legallywas ascer-
tained, would and the would as valid if itstatute be asprevail; were
not in conflict with natural Bl. 91.justice. 1 Com. couldParliament
use to show an intent tolanguage enough authorize suchexplicit
a conflict: but it would be didreasonable to thatpresume notthey
entertain such a and that would not havedesign, included it inthey
a general for the administration of butprovision justice, would have
declared init terms and of sospecially peculiarly descriptive peculiar
a and of inscheme, the class of whichparticular cases the common

ofcourse and the universal of thejustice, topractice country, were be
reversed.

All construction,this is is,thatjudicial finding the legal meaning
of bywords used and init standsparliament; striking contrast with
the of that an whenpower holding unjust .statute, legalits ismeaning
found, is onvoid the that has no toground parliament authority make
an law. The distinction beenunjust may not have marked inclearly

mind 1609,the of inCoke, when Dr. Bonham's case Vari­was decided.
ous causes have contributed to in the construction of stat­uncertainty
utes, and into the andobscurity boundary between inter­legislation

183;St.pretation. Sedgwick & Const. Law v.Giddings Browne,­
Hutch. Mass. Coll. 287.

an was toWhen ecclesiastical authorized inter-organization legally
orrule of the divine lawpret every naturally miraculously(whether

to and ofand control the moral sense therevealed), represent nation,
it was to drawhardly necessary jurisdictionthe line between the of
civil and theconscience,the of because sacerdotalsociety jurisdiction

onwas absolute both sides of the line. When churchpower practically
and state and in-were the distinction betweenone, temporal spiritual
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morals,faithterests, between of and wassecular affairs and the domain
united,an unprofitable and often In a relig-a dangerous speculation.

and ofious, be said that the lawit wellpolitical despotism, might
reason, human reasonis, naturallythat the law bydivine revealed

wascourse, the authorities),of that held ecclesiastical(meaning, by
be void.and that act in with it wouldsupreme, an of conflictparliament

Doctor and traditions ofStudent, 1, 2, survivingDial. ch. 4. The1,
that betweenperiod, boundarycombined with an imperfectly developed

the error oflegislation and led Ooice intomight haveinterpretation,
systemthatbythat an unreasonable statute was voidholding adjudged

of law the otherwhich the of reason. Onregardedhe as perfection
void forhand, a andstatute, controlled the common law adjudgedby

mind,injustice, meaninghave in his as its literalbeen, the samemay
notconstruction,controlled of and adjudgedthe common-law rulesby

to of ad-theorybe the real Themeaning. 78,Potter’s Dwarris 79.
the stricta void for orjudging statute unreasonablenessinjustice (in

his orsense of in timewas not generally acceptedthe expression),
issince, and The subjecthas been understood to erroneous.long be

Mass.nowhere so as in Quincy’s Rep.,well considered by Judge Gray,
520-529.

habitation,When it that ofis said the ofright self-defence person,
or vio-endeavors,against manifestly byone whoproperty, andintends

inlence or to a is foundedeither,commit knownsurprise, felony upon
ofthe law the lawnature, byof and is not and cannot be superseded

— thatis,2 notsociety 273,C. R. KentFoster 15—the meaning
cases,insociety legally self-defence,cannot certainprohibit that,but

for it. Inin fact asociety providecannot substitute or equivalent
those and cannotcases of individualsemergency necessity in which

societyresort for to law of law ofthe thebecauseprotection society,
su-law, inabilitycannot that tofurnish its ownprotection, recognizing

one.legalnatural and it as aremedy, adoptsthe maintainspersede
byWhen that the dictatedsays beingBlackstone law nature,of

;of other thatis, course, anyinsupreme power, superior toobligation
no human if of themit;laws are of suchany validity to thatcontrary
as humanit;are valid all ifauthority anyderive their from and that

murder,law us toshould violate the law committingdivineenjoin by
means, contextwe human as thetransgressare bound to that law,—he

41,in Bl. Com.shows, that are bound forum of 1we the conscience.
91,123. law,moral42, 54, He the43, means the moral ofsupremacy

nor thewhen the senateasserted Cicero he declared that neitherby
universal lawanycan us thefor notpeople give dispensation obeying

ab-is cannot belaw,of and that whatever is andjustice, just the true
can behuman enactments. He does mean arogated by personnot that

it islaw whichofficiallybound or authorized to alegally disregard
of histhe officeto enforce.legal duty

in conflictlaw isobeyingThe of the divine human lawwhenduty
takenof isit, faith,with on a morals or religious everywherepoint

this or empowerfor But doesduty notgranted. legally require
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a or other ofjudge officer the to officially nullify agovernment
law which he is under an official oath orexpress implied official

toobligation maintain.officially By heresignation may throw off
an official duty which he cannot conscientiously Heperform. may
refuse to Ifobey. non-resistant,he is not a he exercisemay the
moral of revolution inright declared 10 of billarticle the of rights.
But duties,however his moralpressing cannothe anlegally justify
official violation of an official duty. The constitution authorizes the

tolegislature make constitutional :laws and it the court torequires be
sworn to officially the constitution, and to duties ofsupport theperform
their office to theagreeably constitution and the human oflaws the
state; not to thatagreeably constitution and those laws supplemented
or divine,modified theby natural, or moral orlaw, the ofprinciples
reason and itjustice. While recognizes the divine andgovernment the
unalienable ofrights conscience, it does not establish byanarchy legal-
izing every andprinciple thatpractice may be approved by anybody’s

ofinterpretation the higher law, nor authorize the court to destroy the
constitution and laws which arethey commissioned to Aadminister.
statute, the ofauthorizing taking forprivate property use with-public

“out compensation, cannot be voidheld on thatthe naturalground
onjustice thisspeaks where ourpoint constitution is silent.”

The indefence this iscase an alleged exercise of the of emi-power
domain,nent by legislaturethe of New in 132 ofHampshire, chapter

the General Statutes. This statute authorizes the of thetaking plain-
tiff’s forproperty the use of coastpublic the If hissurvey. property
can be takenconstitutionally under the statute, without any legal provi-
sion made for his compensation, the court cannot declare such taking
to be or holdillegal, the toplea be insufficient on the ofpoint compen-
sation.

Eminent domain is the ofpublic apower making compulsory pur-
chase of use;private forproperty andpublic payment made, or,(either
by ofagreement the toparties, be is an essential of themade) part

idea of alegal purchase, orvoluntary andcompulsory. Voluntary,
without itpayment, is a :donation andcompulsory, without payment,
it is Ifrobbery. the constitution notdoes aas con-require payment
dition indispensable to the legality of the of thecompulsory purchase
plaintiff’s naturalproperty, does notjustice on the withspeak subject
any legal orauthority, with moralany that court areauthority, the at
liberty officially to Theobey. wasplaintiff’s compulsorilyproperty
taken, without orpayment, security or madelegal given, legal provision
for payment. Was that a constitutional or an unconstitutional pro-

? If itceeding was a violation of the is bad : ifconstitution, the plea
the constitution is silent on the of is notpoint compensation, the plea
defective on that Is the constitution ?point. silent

This answered,question is to be not the mere letter of the instru-by
ment, alone,which may narrow,be too nor whichby its general spirit

bemay too broad, but the letter of clause orby some particular
clauses, expounded allthe andby general by history, byspirit, perti-
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&Davis,R. R. v. 2nent rules of R. Co. Dev.G.interpretation. &
soconstruction,Bat. as a or451, 459, 460. so strict literalNothing

text, inloose as a but the understood the reasonablespirit,general
sense in it understood those whoby pro­which would be to belikely

that wasand those ratified is the constitutionit, adoptedwhoposed
If it of thebyand established the vote. forbids the robberypopular

can becitizen the we be sure theby authority, may prohibitionpublic
found in all its distinct andwords.plain Among explicit provisions
for and avowedguarantythe of a thesecurity rights, against openprivate

intimated, norof the individual was notrobbery by dimlythe public
anby ambig­left to inferred an of fromreasoningbe abstruse process

ofuous or so as thegeneral spiritrecondite or frompassage, anything
number ofclause, anythe whole instrument. Is a orsinglethere

clauses, is ?robberythe of which suchby prohibitedplain meaning
essential,“All and inherentnatural, rights;men have certain

and liberty,which areamong acquiring,the and lifedefendingenjoying
word,in of andand, seekingand a ob-possessing, protecting property,

taining Bill art. 2.ofhappiness.” Rights,
“ has a to be bymember ofEvery community right protectedthe

it in the of his and He is thereforelife,enjoyment liberty, property.
bound to his in of such and toprotection,contribute share the expense

his or an but noequivalent;serviceyield personal necessary,when
a him,of man’s shall from or toapplied publicbe takenpart property

of theuses, bodywithout his own or that of the representativeconsent
nor controllable otherby anyare inhabitants of this statethepeople:

than those to havethey body givenlaws which or their representative
Bill of art. 12.their consent.” Rights,

“ a shall takenThe declaration that no of man’s bepart property
or own consent or that ofhim, uses,from to without hisapplied public

not thethebody compulsorythe ofrepresentative people,” prohibits,
the taking,of without buttaking compulsoryproperty compensation,

otherwise, authority other branch of theanytaxation or the ofby by
than is or applica-the It a merelegislature. specificationgovernment

that the inhabi-tion to a of theparticular general provisionsubject
laws than thoseof this state are not controllable otherby anytants

their consent.or their havethey body givento which representative
of the com-of membereveryThe article declares the obligation

everyofto his share of themunity expense protectingcontribute
life, and But English experi-member’s of liberty, property.enjoyment

of the contributionlevyhad shown the of thenecessityence prohibiting
and, althoughofwithout the consentby authority, parliament;executive

for the general provisioncase would have bythat been amply provided
law-making power,in the last of article theconcerningsentence the

ofsystem givingwith awas in accordancethe insertedspecification
and recitalbyto the rights, repetitiondeclaration ofemphasis general

hadand dangerson difficultiesof whereparticulars points special
encountered in or America.Englandbeen

legisla-of withouttakingThe of theprohibition propertycompulsory
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inconsent, 12,tive in article aimed at allbeing other methodsexcept
of taxation,as as not to from “Art.taking well seems differ 28. No
subsidy, tax, duty established, laid,or shall becharge, fixed,impost,

levied,or whatsoever,under without the consent of theany pretext
or their in the orpeople, legislature, derivedrepresentatives authority

from that is a declaration of forbody,” which the doctrine inwhich,
the case of 3v. St. Trials de-825—theship-money King Hampden,—
fendant ofunsuccessfully,contended doctrine the ofpetition—the

that itright, is one of the inherited and liberties ofrights Englishmen
nothat man orcan be to make“compelled yield any loan,benevo-gift,

lence, tax, or such like withoutcharge, bycommon act ofconsent,
ofparliament,” Englishdoctrine the bill of isthat itrights,—the

ofone the and rightsancient indubitable and liberties of the English
“that forpeople, money cannot levied or to the of crown,be theuse

ofby pretence without ofgrant doctrineprerogative, parliament,”'—a
over which the the crown andcontest between the hadEnglish people
been andlong which,and the of in ofvigorous, maintenance formthe
no taxation without was one of the ofrepresentation, avowed objects
the American Hadrevolution. there been similar contests over the
question whether the legislative could make or authorize apower com-
pulsory ofpurchase without aprivate property literalpayment, specific,
prohibition of that kind of wouldparticular been insertedrobbery have
in the bill of rights. Particular ofprovisions English law, general
history and andtradition, their own hadexperience made American
statesmen of revolutionarythe familiar with the ofperiod necessity
prohibiting the oftaking without the consent ofcompulsory property
the ofacknowledged the but the ofrepresentatives people; danger prop-
erty taken, abeing by ofpretence legislativecompulsory purchase,
without was notpayment, their ofpressed upon by anyattention the
great historical and ofinvasions defences English liberty, which guided
them in their constitutional work.extensively That form ofspecific

hasdanger chieflybeen intobrought bynotice public improvements,
introduced since the authors of the constitution rested from their
labors.

An American bill ofrightsof is a rightsdeclaration reservedprivate
in a ofgrant a individualpublic reservation of limited sov­powers,—a
ereignty, to andannexed made a limited formof a ofpart government
established by the individual of class ofindependent, action the voting
the Thepeople. is,of ofgeneral purpose rightssuch a bill to declare
those fundamental of theprinciples law,common called thegenerally

ofprinciples English constitutional the Americanliberty, which people
claimedalways as their the whichand defence ofEnglish inheritance,

was their justification Robbins,of the v. 8 Graywar of Jones1776.
329, 343, 344. All and ofnearlyor all guarantiesthe prohibitions
our bill of rights were to because hadnecessary theybe heresupposed
been in takennecessary England. originallywereMany of them
almost infrom theliterally English Englishdocuments (constitutional

aswheresense), controversies,had been afterthey violentrecorded,
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of ancient Englishand affirmationsacknowledgmentsauthoritative
tothem is due eventsmanyThe of ofspecification particularliberties.

to called for declarationsfrom timein which timeEnglish history,
wasnew Innovationprinciple.and that introduced noguaranties

of gene-violation an ancientalways disclaimed. When some peculiar
innovation, so much of theral and as anright was resisted suppressed

record,as was onviolated was vindicated on 'that occasionright put
birthrightto and immemorialand declared be the undoubtedsolemnly

much Ameri-inEnglishmen. kind,of Details of this occupying space
associations,and,bills of their historical engrossingcan byrights,

influen-have beenand theirmagnifying apparent importance,attention
ofin and rightstial the idea that comprehensivebroaddisseminating

essential,life, natural,and to bedeclaredliberty, property, expressly
inherent, are constitutionallaw,and in the notand reserved organic

St. &Sedgwickand bycannot be therights, practically upheld court—
men-Law, than those153,2d other casesed., 154, anyConst. 407—in

in tothat not profess comprisetioned doaccompanying specifications
andthe and becausereservation, necessarily partial imperfectentire are

or modes ofdrawn to instancesthey were particularwith reference
andor reserved. Specificationstheinfringing securing general rights

of of an toadministration, by anxiety strengthendetails reasoninserted
the do not that reser-reservation of essential reducesweeping rights,
vation to an or of itsabstraction, opera-nor limit the extent energy

itstheytion. requireillustrate itsThey by examples;power practical
of it has been appliedcontinued to such thecases asapplication principle

viola-occasions;on certainto historicalgreat they prohibit particular
; theof destroyingtions furnish insteadthey particular safeguards:

reservation, they reinforce it.general
that theof our bill ofgeneral rights,The of 12articleprinciple

theyto whichare not laws than thosecontrollable otherpeople by any
exhausted,notconsent,their their isbodyor haverepresentative given

effect, thator or theparalyzed, any byofdeprived specifications
without theshall usenot be taken for publicproperty compulsorily

shallthatconsent of the of thebody propertyrepresentative people;
or the leg-be taken of theby taxation, peoplenot without the consent

islature; legislative authority;that laws shall withoutnot be suspended
authoritythat law but byand no civilian shall to martialbe subjected

These, thedeclaringthe legislature. ap-of incomplete specifications,
theleavecases,of the to certaingeneral principleplicability principle

omitted;had beenas to as ifapplicable other cases the specifications
anda instancesand similar to taken of ofview is be specifications

life, liberty,methods in of ofrightswhich reservation thegeneralthe
toand is maintained.property be

The in as theEngland,regarded,that haddanger generallybeen
in thewas Itgreatest, the abuse of was stipulatedexecutive power.

“ in king-ourGreat or shallCharter, imposedthat No aid bescutage
a rea-dom, unless Greatby except”the Council of our kingdom,

“ a knight,sonable aid to our our eldest souredeem and makeperson,
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and to that “Noonce our eldest constable ormany daughter;”
bailiff of shall of man,ours take corn or other chattels unlessany
he orit,him for hath ofpresently give respite payment bymoney” “seller;consent of the distrainthat No constable shall any knight

”ward;to ifgive for the himself shallmoney knightcastle-guard, keep
that “No sheriff or ours,bailiff of or other shall take horsesany person,

”or carts of any ;freeman for consent of thecarriage, by ownerexcept
that “Neither wenor our shall take other man’s for ouranyofficers timber
castles, or other unless consent of of theuses, the the owner timber.”by
The of anddangers executive extortion inrobbery guardedwere against
our constitution, andby the declarations of theenlarging generalizing
Great Charter, the of and bill of onEnglish rights,thepetition right
that head, and bythe of taxa-prohibiting compulsory taking property
tion, otherwise, been,or without If there had inlegislative authority.
England, numerous and of byviolations the ofgrievous propertyright
legislative without the wouldcompulsory purchase rightpayment,
probably have been vindicated that kind of and aagainst robbery,
formal declaration of in inthe the it had beenright, particular which
violated, would there,have been on andprobably recordput copied
into American bills of rights; but such a violation of the right was
not one of the imminent in English history.exhibiteddangers

“The Massachusetts ofbody providedliberties that no man’s cattle
soever,or ofgoods, what kind shall be or taken forpressed any public

use or service, unless it be by warrant some act ofgrounded upon
the General Court, nor without such reasonable and hire asprices the
ordinary rates of the do and if hiscountry afford: cattle or goods
shall or inperish service,suffer damage such the owner shall be suffi-
ciently The secondrecompensed.” article of the Yermont constitution

“of 1777 was, that toought be subservient toprivate property public
uses, it;when necessity requires nevertheless, whenever any particular
man’s is taken forproperty the of the thepublic,use owner toought
receive an inequivalent andmoney.” The twelfth thirteenth articles

ourof bill of wererights in from thesubstantially 1783copied eighth
article of the bill ofPennsylvania rights of 1776. The tenth article
of the Massachusetts declaration of of as1780, to therights reported
constitutional convention aby committee, was a substantial ofcopy so

ofmuch the eighth Pennsylvania article as was afterwards intocopied
our twelfth. This the byconventionMassachusetts amended adding,—
“And whenever the that thepublic exigencies ofrequire property any
individual should hebe to shall receivepublic uses, aappropriated
reasonable 1790,therefor.” In New ratifiedcompensation Hampshire
those ofamendments the constitution of the United whichStates
contained the of the of private forprohibition taking property public
use without just compensation.

fact,The that under athese circumstances similar prohibi-specific
tion was not our 1792,inserted in in or is evidenceconstitution 1783
on the it of New toquestion whether was the intention Hampshire

suchprohibit But omission is to littletaking. very weight,the entitled
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had bymind was not then and never agitatedbecause the beenpublic
violation of theof such a oflegislative general right prop-the danger

of If thediscussion other matters.but was with theerty, occupied
notori-of had been andfrequently, seriously,general right property

America, soin or ainvaded, England by extraordinary proceed-ously
anof individuals ofrobbery by authorityas and avowedtheing open
orthe ofby bodystatute enacted therepresentative people;express

had to anif such an invasion been threatened or such extentattempted
resistance; if, anyto alarm and call for or foras occasion general
inbe suchreason, likelythe seemed to ofgeneral right special danger

invasion, of the reservation of thegeneral generalan specification—a
to of would notthat reservation cases such robbery,right, applying

andIf a would restrictedhave been omitted. such havespecification
reservation, its misfortune.the omission is not aweakened general

general right maymethods of the reserved hereafterOther infringing
securityif todevised, reservation can be so as be nobe the perverted
in thisform of that was not dreadedany enough,violationagainst

in a1792,in 1783 or to be denouncedstate, repetitious specification.
is aandright propertyIf the of acquiring, possessing, protecting

right, the of thetaking plaintiff’s propertyconstitutional compulsory
asofwas an unconstitutional violation the right,without payment
anSuch a is notwrongdirect and as can be committed.gross possibly

Athe domain. ofof of eminent compulsory purchaseexercise power
not offor use without is a definitionpaymentpublicprivate property

a and ofdomain, somethingbut florideminent periphrastic description
rhe-by technical,is or thelegalizedThe notoutrage palliatedelse.

a nottorical, Calling it doescontradictory purchaseand description.
it and withoutbeing compensa-a purchase. Being compulsory,make

constitution, as plainit is infraction of thetion, simply pillage,—an
andof,conceived if the ofright acquiring, pro-as can be possessing,

is a one.tecting constitutionalproperty
essential, among“All and inherentnatural, rights;men have certain

* *the and property.”are acquiring, possessing, protectingwhich
declamation,2. is norsilence,of art. This not rant andBill Rights,

exhortation;and it of theis an declaration privatenor advice express
ofis attached to the grantof It constitutionalright proprietorship.

of a a-a limitation the declaration ofpowers, grant,asgovernmental
it a declarationnot Whether be calledsociety.surrendered toright

it,of or a ofthe or a reservation the right, guarantyof reserved right,
is It athe of immaterial. is reservationit,or a of violationprohibition

thea ofguarantythe constitutional one. It isrightthat makes a
a pro-natural and to own It isrightcommon-law property.plaintiff’s
needsof the the the Itrobbery byhibition of government.plaintiff

“ forthe shall not taken publicbenot specification, private property
It doeswithout it to this ofuse to class cases.applycompensation,”

illimitableto anupleave the court to setexposed any temptationnot
of universalon of natural maximsjustice,the doctrines thejurisdiction

or So far as authoritiessociety together.holdlaw, the thatprinciples
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of that kind are to of thetakingaopposed compulsory plaintiff’s
withoutproperty and inarecompensation, they adopted expressed the

reservation of the ofright owning property.
As broadest,the literal issense of this reservation qualified by the

constitutional of the ofgrant legislative powers powers(including police,
taxation, and eminent isgrantso that thisqualified by reser-domain),
vation, as well as other and set forth inby guaranties prohibitions the
bill of Ifrights. life,the of the ofgeneral reservation rights liberty,
and property qualified bywere not the of indi-grant legislative power,
vidual rights would be and wouldabsolute, the constitution contradict

”“itself. If grantthe of were not qualifiedsupreme legislative power
by any constitutional would unlimited.that be Theprovisions, power
entire clause,instrument is to be read No whatever itstogether. literal
purport, has any broader than thatlegal which allows tosignification
every other clause its due share of ofmeaningthe a docu-aggregate
ment a form ofestablishing consistent and free.government The
legislative ofpower by taxation does not conflicttaking property with
the right of Their is inproprietorship. consistency explained articles
3 and 12 of the bill of and 5 of second ofrights, article the part the
constitution. taxation,taken from its owner isProperty by taken to
pay the life,of andexpense theprotecting liberty,owner’s property.
That is the of the constitution. A of his istheory part takenproperty
for the protection of rest, Bythe and of all his legal rights. taxation,
the right of is not violated,denied or butownership acknowledged and
defended; and the constitutional bydestruction of theproperty police
power stands on similar isground. Civil natural modi-liberty liberty,
fied by the andnecessities secured the civilby sanctions of society.
The private of isright reserved theownership, by constitution, the nat-
ural right qualified theby conferred, by samepowers instrument,the
upon tosociety it toenable that and toprotect right, accomplish the

“other constitutional of itsobjects To that theorganization. say grant
of legislative power includes in it the to attackright private property,
is equivalent to that the have to theirsaying delegatedpeople servants
the power of of theone ends for which thedefeating great government
was established.” onPotter’s Dwarris St. 874.

The ofpower domain, oreminent the ofright takingpublic private
forproperty byuse is notpublic compulsory purchase, expressly granted.

If it is a part of the of constitutionalgeneral power making laws, it is
bounded by the of ofrightreservation the If itprivate isownership.
implied from the of or it toprohibition taking property, applying public
uses, without or bodythe consent of the owner the ofrepresentative the
people, the of the is notexpress rightreservation annulledprivate by
the grant of theimplied Neither ofpower. general power con-public
stitutional nor the oflegislation, special taking propertypower for

use,public can, an individual of aby underrobbing pretence compul-
sory purchase, hisoverride reserved of Aright owning property.

of fornecessary, use,—purchase publiccompulsory private property
without aspayment, as a of the constitution ofplain violation the

VOL. liv. 39
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commandment, is a mainte-recognition andeighth payment,—with
right.nance of the reserved

words,is to orreserved not beright by unmeaningThe prostrated
inin an undefined andby pleaused indeterminate sense. Thewords

sustained anythis case cannot be and indefinite statementby general
of domain an sovereignabout the eminent inherentright being power,

thea of thathighor to theprerogative sovereignty, gives legislature
of for is a manu­control use. Thatproperty publicprivate power

:and restricted one it is Thefactured created the constitution.by
does not create the of it to berightconstitution but declaresproperty,

essential, inherent,and and it allnatural, as suchguarantees against
or in thegovernment,of withpowers speakthe strict accordance(to

in thereserves it Iftheory) grantconstitutional the of those powers.
itof tobelongscharacter those artificial and limited powers,sovereignty

in andmeasure, liberty,no less to the naturalbelongs, rights life,of
Ifofthe which those invented.protectionfor wereproperty, powers

ofanythere is subordination or thosedignity authority rightsbetween
the Thethose former do not fall rank.powers,and into the inferior

offiefs,offeudal basedresuming grantsrevocablepower upon original
524, n,landed the Lim.property byall Const.sovereign Cooley—

secs. R. v. 2 Dev.Railw., 63, 1, 3, Davis,1 Redf. on G. R. R. Co.&
456—is not to the The& Bat. our law.451, given by organicpublic

such aidea of inherent in all andpower being governments, requiring
to force,it Ameri­provision giveno constitutional is inconsistent with

and with the of ofdeclaration the billNewprinciples, Hampshirecan
“ enter intothat When men a state of surrendersociety,rights, they

of their natural to that in therights societysome order to insureup
oftheoryof this is orothers.” Whether not the trueprotection tis

sense,ingeneral,in it its a Newis, legal statement of thegovernment
for thesufficiently accurate It istheory, legalHampshire purposes.

which,1783,state, adopt,the of this in voted andwhich totheory people
time, ishas the constitutional courtthat been that thetheorysince

to It is the ofof the doctrine feudal­officially support. oppositebound
all privateand that are derived from thedespotism, rights graceism

some other thatfavor of than naturesovereign power byand bestowed
the individual members of society.upon

of and notright is essen-private acquiringThe possessing property
it vio-rights be,the bill of if thetial, governmentas declares to may

time, isand to Itany extent, byit at anylate unmitigated rapine.
if the can confiscateright, constitutionallya constitutional publicnot

that it can in fact to his own The reserva-convert use.all property
is of andreservations,of this one severalprivate right generaltion

the and it mustthat include whole bill ofsubstantially rights;special,
bythe toconstrued, others, qualifiedlike mean It issomething.be

andtaxation,ofconstitutional theprovisions, by police,other powers
: may upondomain its to particular dependcasesapplicationeminent

bythisconsiderations to case: beforeign exceptions may impliedvarious
considerations,no noconstitutionallegal construction, provisions,—but
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no of can it andconstruction,rules render wholly ineffectual, expunge
that of the record.part

ofThe second article the bill of being adminis-rights, practically
a reservation,tered as constitutional thelimiting legislative overpower

”“naturalthe and common-law ofright protecting property —Aldrich
N.v. 53 H. 398—must be an reservation ofWright, equally operative

”“ “naturalthe and common-law of andright acquiring” possessing
property.

The form of tire article is not less effective thandeclaratory any
other a isform. The idea of bill of a oflegal rights declaration pri-

andvate to arights, annexed made of a constitutional ofpart grant
is,governmental Reservation inpower. the andgeneral, purpose

of reasons,such declaration. Forlegal meaning exceptional applicable
to the of 10,construction article the of insurrection there de-right

is aclared moral not aevidently right, reserved as one. Butlegal
ofmany the most constitutional areimportant reserved inrights terms

”“much less than shall and “shall not.” ofimperative rightThe peti-
for a of grievancesredresstioning plaintiff’s sole if(the theremedy,

is is aplea byreserved declaration of thegood) simple right, without
literallya word a command orsignifying prohibition.

is not renderedCompensation the itunnecessary by fact that may
inbe made notes. The less aregovernment they worth, the more of

them is the entitled to. theplaintiff Whether nominal market value
of does or does not itselfproperty tokeep adjusted aprecisely depre-
ciated and acurrency, whether such is bettercurrency or worse than
any the ofother, not inright violated,isproperty ofcontemplation
law, by payment in such as are tothings held be constitutional cash by
the constitutionalhighest authority.

ofThe construction the reservation of rightthe of owning property
is not to be influenced such orby English precedents, English discus-
sions, as the that in isproceed upon grouud England there no consti-

intution, sense,the American the oflimiting power parliament.
Nor is the reservation to tobe relaxed in cases which, upon legal

rules of itconstruction, is the factby thatapplicable, there have
been cases to which it has been toconstrued not be In-applicable.

common,stances formerlywere in the surviving remnantsespecially
women,of the of and inslavery married the absoluteprimeval bond-

of itage other where was notpersons, cases,applied. Exceptional
ofon the historicalstanding rule orinterpretation (correctly incorrectly

tosufficientlyhave been numerous andused), striking disparage the
reservation, in estimation,and the the of angive it, public place ex-

oftravagant, fanciful enthusiasts excited theirtheory by struggle for
much render itindependence. Such cases have done to inert and use-

less for old andlegal Customs, enough to bepurposes. strong enough
considered andfacts, facts,historical into of orgrown legal parts ex-

law,to the common the thatceptions have raised presumption they
were to of orexcepted operationintended be from the statutory «con-
stitutional ofthe which would beby they abolished,letterprovisions
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un­generalfrom the of the theoperationwell as ofprinciplesas
notlaw which their existence would be tolerated. Generalbywritten

alwaysdo extend to case which falls withinevery literallynotwords
“G. J.v. 2 De & 614. The words allthem. Doherty, persons,”Cope

women,tocases,have construed not include marriedminors,in some been
;Statute, ;6­ 16­Abr., I, Student, 1,& Dial. ch.slaves. Bac. Doctoror
;19; 88­13,Plow. v. Strange,v. Plow.Fogassa,Reniger Partridge

364; 468; Hall­Zouch, 465,v. Plow. v. Plow.Studd,EystonStowel ­ ­
v. 12 Mass.93, 101;1 Greenl. v.Gardiner,owell Somerset Dighton,

“; words,4 Mass. 123, everyv. 129. The383­ Winchendon Hatfield,
ofin the 28th article the of our constitu­inhabitant,”male second part

1, 2, 1,from art. sec. ch. of the constitu­tion, Massachusettscopied
524-526; N. H.not to include aliens. Mass. 8tion, are construed 7

; 398,v.574, District,Davis 44 N. H. 405.575­ School
in 14,000the of atIn when number slaves was estimated1772, England

theand their at not less than imme-15,000, ¿£700,000value sterling,or
in thewhich were held was notthey strong enough,custom bymorial

Bench, to beMansfield andof the other of thejudges King’sopinion
decided,; case,in to atillegaland it was Sommerseti’s bean exception

But tech-African, type,law. of the chattelslavery (whethercommon
for the action of ortrover, substantiallysufficient of some othernically

inservitude,kind of is had fact ex-involuntary immaterial)equivalent
of in thatby world,in the custom the establishedEnglandisted long
ofIt be a the it was madepartcalled common law becausecountry. might

it a violation ofby custom, but was common-lawlawful elementary princi-
; therefore, it be anti-com-and whether called a common-law or anples

custom, it an exception. slaverywas those isUponmon-law principles
violence, duress, and and false im-battery,assaultpersonalcontinuous

for an action of and an indictment will lie.which trespassprisonment,
the of prin-customexceptional suspending operation generaltheBy

Bcases,in A could his on thecertain violencejustify uponciples
B no common-that was his slave There wasproperty. generalground

be waswhich it could which one of themlaw determinedbyprinciple
and which was the emanated fromone The titleowner, property.the

andof violence a ofdepriving convertingan act free person liberty,
1772,But for of titleyearsinto hundreds beforeproperty.that person

way.in in oforiginate Englandnot that the law that coun-Bycould
of color be enslaved without author-any forciblyno freeman couldtry,

The was foreignof slave title derived from a countryity parliament.
which,had a inby force,a free been overcome ofpersonwhere use

violence,would be an indictable Personal inEngland, begunoffence.
Guinea, London,in London. If it had in itwas continued begun

been,have a Its con-beginning end,from to criminal trespass.would
athere was made a custom which asby flagrantwaslegaltinuance

the it for aof the rule of common law as wasgeneral possibleviolation
be. In theto The custom the world.throughouttrespass prevailed

it law. It nonebeingof was universal waseverywhere legal,sense
com-to fundamental and of theless an vitalexceptionthe principles
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mon withlaw. The was to this the com-brought countryexception
;mon law the in case was not here.and decision Somniersett’s followed

The originalthirteen states all slave states when declaredtheywere
their in 1776.independence

of inThe reservation of the natal freedom the firstright equal
life,article, essential,and natural, rightsof the and of lib-inherent

anderty, in the second of New bill ofproperty article the Hampshire
1784,of isrights 1792, a of that in the bill of of andrightsliteral copy

is, in substance and almost iniu the same as that Massa-letter, the
is,chusetts It adeclaration of of inrights Massachusetts,1780. prac-

tical of liberty, an ofsecurity personal operative prohibition slavery.
If it has been correctly there, oughtconstrued it to be construed to

here;have the if aand,same effect it is of it is aslavery,prohibition
prohibition of mightA statute have been enacted authoriz-robbery.

theing defendant, or in the coastany person survey,other employed
to forcibly take the a foras slave such as cut-plaintiff public service

down ownting trees,his and workdoing the other which he complains
has been on to himland,done his and sell when the had noth-public

more for him do.ing to If such would aa statute be violation of
the reservation, a statute to rob him ofauthorizing public agents his
property would bo a violation of it. isIf the reservation an effective

“guaranty of ofthe and andright defending life itenjoying liberty,”
“is an effective of the ofguaranty andright acquiring, possessing,

protecting property.”
“ In the first master,action of theinvolving rightthe which came

before the court after the establishment of the con­supreme judicial
stitution that,the declared virtue ofjudges by the first1780],[of
article of the declaration of in thisslavery state was no more.”rights,

v. 4Winchendon 123, 128.Mass.Hatfield,
“ In less than a after the constitution wasyear and wentadopted

into itoperation, solemnlywas thisby court thatadjudged negro
didslavery that,not exist in andcommonwealth,the had it previously

existed, it would have been thisby Sedgwick,abolished article.”
n.;J., in Greenwoodv. 6Curtis, Mass. New Am. articleCyclo.,370

“ Sedgwick.”
“ How or what act inslavery was abolishedby particularly Massa-

chusetts, the inof Sommersett’sby ease,theadoption opinion—whether
law,a andas declaration ofmodification the common or the decla-by

ofration or ofthe constitution is not1780, nowindependence, by —it
tovery easy determine, and is a ofit rather matter than ofcuriosity

; it on ifutility all hands that abolished itbeing agreed before,not was
* *so theby declaration of constitutionrights. By the inadopted

1780, abolished Massachusetts,was in that itslavery upon groundthe
is to natural andcontrary the of Theright justice.plain principles
terms of the first article of the are andrightsdeclaration of plain

‘All are born and natu-explicit. men free and have certainequal,
ral, ;andessential, rights mayunalienable which be reckonedamong
the liberties;of and and that ofright their livesenjoying defending
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difficultand It would beacquiring, possessing, property.’protecting
the abolition ofto more toadapted negro slavery.select words precisely

isto in all the where slavery up-the laws statesAccording prevailing
to be free: a slave hasheld, child of a slave is not deemed bornthe

or orno and defend his own toright enjoy liberty, acquire,to possess,
was broad in its termsenoughThat the descriptionprotect property.

ofto and that it was intended the framers thenegroes, byembrace
them, byto is the earliest contempora-constitution embrace proved

an of anddecisions, byneous unbroken seriesconstruction, by judicial
a from of the constitution to theuniform thepractice adoption present

193, 209,v. 18Aves, 208,time.” Com. Pick. 210.
“ of states the of the of consti­In some the time theadoption[at

held;numbers of slaves intution of the United werelargeStates]
all,it is Massachu­but inothers, only; excepta few believedsome,

abolished,assetts, byin which was considered the declarationslavery
case,of as of the constitution of 1780.”rights, adopted Sims’spart

285, 295, 296.7 Cush.
* *“ article our rights,first and fundamental of declaration ofThe

vestige of thenonly slavery existingnot abolishedvigore, everyproprio
commonwealth, legallyin but form of iteverythe rendered thereafter

asalwaysThat article been not theregardedhasimpossible. simply
andof an abstract but as the active forcehavingdeclaration principle,

Trask, Gray 473,of law.” Parsons v. 478.authority 7conclusive
“ in the first of the ofMassachusetts, byIt was article declaration

1780, as immediatelythe constitution intorights adoptedprefixed
court,this that the fundamental axioms ofbyafterwards interpreted

thatthat all men are createdof independence equal;the declaration —‘
their Creator with certain unalienableby rights;are endowedthey

life, and ’—firstare the ofliberty, happinesstheseamong pursuitthat
law: thusthe form and the force of wasexpress slaverytook at once

v.in Jackson Allen 539,abolished Massachusetts.” 14wholly Phillips,
Gray’s31,; Sale,v. Mass. note.Oliver Quincy’s Judge563­ Rep.

that anddecisions,be these the earlier one to whicharguedIt might
inrefer, much and otherby opinionhoweverthey opposed practice

sufficient for the Newholding Hampshireare precedentsjurisdictions,
law,be and aof natural to constitutional not mererightsdeclaration

that the declaration the samebeing substantiallyproposition;abstract
theMassachusetts,and and constitutionin Hampshire (includingNew

of beenHampshire copiedof New having largelythe bill rights)
inwas itsMassachusetts,from of the declaration hereadoptedthat

a slaverythat of insignification; being prohibitionMassachusetts
itit was a of sla-Massachusetts, here,when was adopted prohibition

here; liberty,and that a reservation of the of itrightvery being
would beargumentis a of the of Therightreservation property.

the fact New settledlargely (thoughthatstrengthened by Hampshire,
and a ofbynot at Massachusetts Massachusettsfirst) people, part

had, yearsthe hundred between theiryears, sepa-nearly forty during
Massa-constitutions,the formation their followedration and of state



QTJIMBY. 623June, ORR v.1874]

administration, indeed orconstantlyin and notlegislationehusetts
deference shown bybut and with much of thefrequently,implicitly,
the models of theirdutiful their institutionscolonists, framing upon

country.mother
If theway argument.are in the of thisThere some difficulties

in inthis state 1790correct,census is the number of slavesnational
158; 1800, ; 3;in who lived1830, 1840,8 in in 1. Dr. Belknap,was

1787,from to of Newin Dover 1767 statesays, Hampshire—“The
;in first oftheir constitution and in the article theestablished 1783
‘of it is are born freedeclaration asserted that all menrights, equally

is,this that alland The on clauseindependent.5 construction there put
been born that whofree,who have since the constitution but thoseare
in are not it. reason of thisslavery Bywere born before liberated by

I to theway,construction the do not(which, by intend vindicate),
in thatblacks state are in the census into free andlate distinguished

Letter to in Boston inslaves.” Tucker andJudge (written published
4 Mass. Hist. statement, census,Coll. 204. This to the1795), referring

itscorroborates of institutionslavery as anrepresentation lawfully
tocontinuing exist after the of the constitution. The testi­adoption

of andmony the census show that the contem­Belknap tend to
construction of the bill was,of that the declarationporaneous rights

ofof rightthe freedom was not here in its Massa­personal adopted
signification.chusetts If it had been the intention of the constitutional

convention and the by that declaration to liberate orpeople slaves, if,
it was itafter adopted, had, lay construction,or beenpopular judicial

immediate, andabsolute, universal it would seem thatemancipation,
would notBelknap ignoranthave been of intention orsuch effect.

onIlis silence the actual intention of the constitutional convention
and is Itpeople significant.the is to be inferred that heplainly did
not understand that the declaration was tointended have effectany

“customthe ofupon African Thehereditary slavery. construction
onthere this is,” he,clause that itput says liberates none but the

after-born. The careful manner in thiswhich he states subsequent
andconstruction, hiswithholds approval of and the absence of allit,

to an actual,reference ifintent it hadpublic, anti-slavery ex-(which,
isted, he, as a citizen,and influentialprominent warmly ininterested

andaffairs called topublic vote for theor ofupon against adoption
constitution,the would haveprobably of),been aware are evi-strong

of the of andence absence such intent.
if theStill, declaration of the natural of freedom wasright construed

ahere to be practical reservation of for after-born,theliberty as
itsays thiswas, constructionBelknap contemporaneous would abe

for holding the declaration of naturalprecedent rightthe of property
“If,to inequally 1783, men,”be effective. all in the New Hampshire

didrights, men,bill not mean all itof meant to(according Belknap)
born;all slavesexcept then and that if it everexception, existed, had

been extinguished by the manumission or death the lastof of the slave-
and hadborn, slavery wholly lawful,ceased to be before the adoption
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of the States.the thirteenth amendment of the constitution Unitedof
N. defunct cannot now or hereafter553,41 H. 557. The exception

life,of of the ofone from the benefits the reservationany rightsexclude
wouldofand The former existence theliberty, exceptionproperty.

inas it isthe and leave the reservation as hererule,prove operative
Massachusetts.

doubt.But former of the be matter ofmaythe existence aexception
libertyIt is not understood that the ofgenerally personalreservation

mothers, notto of andwas construed the after-born slaveemancipate
in whichborn. The time when and the mannerthose previously
fact,in arein this state became and ceased to existslavery unlawful,

andinvestigated,historical that have not beenquestions thoroughly
dearth of knowledgecannot be as settled. is aregarded generalThere

toand Dr. letter goand on the The censusopinion subject. Belknap’s
extent,fact, toin or in some form and somethat,show legally illegally,

thinkSomecontinued after the of the constitution.slavery adoption
; others, that, anyat once the bill of withoutby rightsit was destroyed

increasingit came to its end aby graduallyaid from that quarter,
constitution,If it continued the of theadoptionaftergeneral debility.

; condition,in anyin a condition but itsit was languishing presence,
of the con-of the constructionbe evidence contemporaneouswould

infirm institu-state,In this was aslavery verystitutional reservation.
mildto toowas It have beention before the made. appearsreservation

to litigation,the slave or the philanthropistand humane to provoke
itof to the master:anxietynot to be a causeenoughand profitable

to be aorcontroversy,in too feeble to excitewas, publicevery respect,
in un-theinterest. Its insignificance appearsof muchsubject public

ofthe theits On whetherquestion peopleknown of extinction.history
ofthe reservationconstitutionalthey adoptedNew whenHampshire,

that it abolish1783,in understood wouldthe ofright libertypersonal
little if direct evidencevery anyorslavery, instantly gradually,either

aevidence, is considerablehas Of circumstantial therebeen discovered.
The work of the conventionside of the question.amount on each

sessions,1783,of continued at severalconstitutionthat framed the
to theJune, peo-Their work was submittedJune, 1781, to 1783.from

the1783, generaland each submission includedin and1781,1782,ple
that was hereIt seems thereof natural rights. probabledeclaration

result,and itsMassachusetts slavery litigationthesome ofknowledge
in It is notthe 1783.bywas accepted peoplewhen the declaration

menleadingSullivan and the publicto how Gen.easy understand
inon in Massachusettsof what was goingcould be wholly ignorant

torelation this subject.
mastersto to theircontinued be taxedA small number of slaves

tax-of In theof the constitution 1783.a few afteryears the adoption
listof the items of of taxable1789, prop-of slaves not one thelaw were

werea considerableinfluences,erty. revolutionary portionUnder
not awould willingly accept personalliberated. Somevoluntarily

had been made.for nowhichindependence preparation
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Massachusetts,If that init a of history makingwere matter public
the in of intended slavery,reservation her declaration to abolishrights,

legalthere for Newholdingwould be some ground Hampshirethat
allBut,intended same the it doesthing. upon published evidence,the

not that such an intention. forMassachusetts had Herappear people,
the most in verdicts whichgladly acquiesced bythe of juriespart,

was and in the of theslavery abolished, judges slavery'thatopinions
freedom;was inconsistent with the of of therightdeclaration the but

belief and astheythat the declaration andesigned adopted emancipa­
tion measure seems not to such as beenbybe warranted facts have
made known to has taken thatthe It been for thegrantedpublic.
actual intention “is the earliest construc­byproved contemporaneous
tion, an unbroken series of uniformby decisions, byand ajudicial

from the of the constitution to time.”practice theadoption present
Aoes,Com.v. 18 210.Pick. was abolished in MassachusettsSlavery

theby verdicts of informed theirjuries; the the injudges juries that,
wasopinion, slavery inconsistent with the declaration of the ofright

freedom: and the has been thatinference drawn the consti­thereupon
tutional convention, theywhen that declaration and submittedcopied
it to the and the votedthey it,when topeople, people accept intended

shouldit destroy the custom of thisexisting slavery. By plausible
inference, that ansupported by evidenceperhaps anti-slaveryardent
lawyer claimed,had when the declaration was or thatcopied adopted,

wasit inconsistent with and to be soslavery construed, or otherought
notevidence sifted aby cross-examination,sufficient mightBelknap

“easily have been whenmisled he wrote first ofThe article1795),(in
£the ofdeclaration allrights asserts that aremen[of Massachusetts]

born free and This was notequal.’ inserted, as a moral ormerely
truth, but apolitical with view to ofparticular establish the liberation

the onnegroes a so itgeneral and was understood theprinciple, by
atpeople large; but some doubted thiswhether was sufficient.” 4

Hist,Mass. Coll. 203.
In 1774 the continental not authorized notcongress, and claiming
be authorizedto to abolish the chattel that existed in allslavery the

declared, incolonies, language that had familiar,been common andlong
that the inhabitants of the incoloniesEnglish America,North theby

nature,laws constitution,immutable of thethe ofprinciples English
and their several charters or life,were tocompacts, liberty,entitled
and Such used in suchproperty. language, when a document,public
was touniversally understood be like the common inlaw, itsqualified,

theby custom of Africanpractical application, slavery.exceptional
The first article of the bill of inVirginia rights, adopted convention,

June 12,1776, is, That all men are andby nature freeequally inde-—“
and havependent, which,certain inherent ofrights, when enterthey

cannot,into a of theystate society, by any or divestcompact, deprive
their the life andposterity, liberty,of withnamely, enjoyment the
means of and andacquiring and obtain-possessing property, pursuing

anding safety.”happiness
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The of dec-4,1776,declaration American was aindependence, July
laration of the dissolution of bands hadthe which connectedpolitical
slaveholding the and whichcountry,colonies with mother the causes

statutorythem to the and not a or constitutionalimpelled separation,
truths,of which in thatguaranty theprivate rights. Among congress

“document held That all men areself-evident,to be were these:
their withequal;created that are endowed Creator certainthey by

life,unalienable that and therights; among liberty,these are pursuit
of This declaration had no more the Ameri-happiness.” uponeffect
can custom of 1774,African than declaration ofholding slaves the
because, communities,all oflike such general slaveholdingutterances
and like the it was understoodgeneral law,of the commonprinciples

custom;not to it of abe to that and was a partbecauseapplicable
sole fordeclaration for the of Americansubstitutingmade purpose

British a notrevolution, by congressand thatgovernment, justifying
toauthorized and not authorized to the Americanbe abolishclaiming

institution of to whichlightsor maintain the naturalslavery, private
in being,asserted usual The formulathey hackneyedthe aphorism.

in mostfor thereasons, generality whollythese a glittering inoperative
ofinserted,famous state in it and reasonswhich was thepaper peculiar

mind,in theinefficiencyits in that document not being distinctly kept
itway was and thatassumptionfor the unfounded disastrousopened

whollyis in a bill of rights authorityinoperative adopted by competent
for themvery declared,the of the andreserving rights givingpurpose
the of a constitutionalpractical security guaranty.

first the ofThe article of declarationPennsylvania rights, adopted
convention, 16, 1776,in “That all are bornis, equallymenAugust

natural, and unalien-inherent,and and havefree certainindependent,
andlifedefendingable which are the andrights, enjoyingamongst

and pursuingandliberty, acquiring, protectingpossessing, property,
and andobtaining safety.”happiness

1780,In MassachusettsdayMarch 1 the draft of the(the before
in byPennsylvania providedconstitution was completed convention),

to do what shebyfor andgradual began, degrees,statute emancipation,
ofdone, rights.had not and had not intended to do her declarationby

natural, private life,of andliberty,rights property,The comprehensive,
common-and in and wereVirginia Pennsylvania,affirmed reserved

was in theslaverylaw As American custom ofrights. existingthe
andVirginiaso instates it wasthirteen a common-law exception,

this constructiona WhetherPennsylvania constitutional exception.
states it wasor fact is that in thosewas the historicalright wrong,

ac-understood,construction, universallythe settled by being—settled
and actedcepted, upon.

the conven-byThe first of declaration of rights adoptedarticle the
1777, of the firstwas a copytion of the New ingrants,Hampshire

“:with this addition Thereforedeclaration,article of the Pennsylvania
sea,over oughtin this or fromcountry, broughtno male bornperson,
orservant, slave,as aby appren-to be liolden law to serve any person
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tice, after lie to in liketwenty-one female,arrives the ofage years, nor
manner, after she arrives areeighteen years, theyto the of unlessage
bound by bytheir own or boundconsent after arrive to suclithey age,
law, for Vt.debts,the of fines, costs, or the like.payment damages,

Jacob,;State 244­ v. 2Papers TylerWindsor 192.
The first of the of 1780,article Massachusetts declaration of rights

as convention,originally by a committee of the constitutionalcopied
was, men born andare free and have certainequally independent,—“All
natural, and reck-essential, unalienable which berights, among may
oned liberties;the of andright their lives andenjoying defending
that of fine,and intheiracquiring, possessing, protecting property:
that of seeking and their and wasThisobtaining safety happiness.”

”“ “amended by andfree into freechanging equally independent
“and andequal,” out “their” Journal ofstriking before property.”

the 223;193,Convention 4 Works of John Mass. Hist.220;Adams
Soc. Proc., 1860, 92;Nov., id., 302, n.p. April, 1874, p. †.

The declaration andof the first second ofarticles the New Hamp-
shire bill of rights, in in and1784)1783adopted effect(taking copied

**in 1792, was, bornmen are equally free and .independent—“All
essential,All men natural,have certain and rights;inherent among

which theare and lifeenjoying anddefending liberty, acquiring, pos-
andsessing, in a ofprotecting and, word, and ob-property, seeking

taining happiness.”
The Massachusetts convention ofwas1779-1780) composed(of

more than three ofhundred the most and mendistinguishedestimable
of the commonwealth. ofEleven Statesmenclergymen.them were
and leading lawyers wei’e there in force. theAmong delegates were

“Theophilus Parsons and of Massachusetts,most men ofthe strong
many of them second to ofnone of anyher men that or subse-great
quent ofperiod history.her And I Bowdoin,itswhen name president;
the Samuel;Adamses, John and John JohnLowell, Pickering, George
Cabot, Sullivan, Lincoln,James Levi Paine,Robert Caleb Strong,Treat
and William ICushing, shall be in inthe terms whichjustified strong
I have Washburn,characterized that Professor inaugust assembly.”
Mass. Proc.,Hist. Soc. June, 1865, John P.Hancock,297. Nathanielp.

Sewall,DavidSergeant, and members.Increase Sumner were Cushing,
Sergeant, Sewell, Sullivan, and Sumner andpresiding,were judges
Lincoln, andStrong, freedom,Paine were for on one orcounsel more
subsequent occasions when Chiefslavery was tried Justiceby jury.
Gray, in Mass. Hist. ItProc., maySoc. 297.1874, p. beApril,
safely that,assumed if the constitution did not mean emancipation
in the minds of convention, itthe did not inemancipationmean the
minds of the and ifthat, an intention to abolishpeople; slavery by
the constitution cannot be to the convention withoutimputed impeach-

theiring and anit as histori-intelligence integrity, cannot be accepted
cal fact.

The bill of was of the leaders of therights by a committeecompiled,
convention, almost from documents with which the menwholly public
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of that were declarationday familiar. whole of PennsylvaniaThe the
of Vir-rights from theof sixteen articles(consisting largely copied

theginia declaration of the articlefifteenthrights), except (asserting
ofright fromand a ofemigration) eighth (exemptingtheprovision

arms, whomilitary service those ofconscientiously bearingscrupulous
committee,would an by thepay wasequivalent), copiedsubstantially

who also used the theirmakingdeclaration inVirginia compilation.
No thatalteration was in the Virginia-Pennsylvania patternmade
affects firstthe that theHow can doubtedpresent it beinquiry.
article wasifwas taken in that sensesense,its Virginia-Pennsylvania
well doubted,established and itto the how can beknown Andpublic?

thateither, its andin Virginiawas well establishedmeaning Penns3’l-
vania, anyor that who hadthat was known everybodytomeaning

itofknowledge the than that? What can more certainbesubject
was understood, in emancipa-not to meanPennsylvania,andVirginia
tion; states;that, in thatit andfact, not in thoseemancipationwas
this to the Massachu-and this fact were as knownunderstanding well
setts theofconvention as authorMason, anti-slaveryto theGeorge
Virginia declaration, anti-slavery presidentor theBenjamin Franklin,
of the Pennsylvania convention.

Parsons, Sullivan,John Adams, JamesJohn Lowell, Theophilus
Robert Treat Paine, Cushingand WilliamSewall,David Caleb Strong,
were de­members aof the executelawyerscommittee. Would such

forofsign stooda that hadliberating slaves, by copying declaration
more lawthan three of Pennsylvaniaat the head andyears Virginia
without variousany such in freely copieddetecteddesign being Theyit?
muniments of rea­liad thefreemen, theybecause For samehistory.a
son, of slavery,W'ould notthey for of the customrelied, repealhave a

hadupon knew,a of everybodya ascopy which,paper,slave-state
left the custom It is habit of their professionunscathed. theequally
to follow a has theirprecedent purpose,that in practice accomplished

;and not to inadequateon that has been tried and founddepend one
to a in thatform that oneadopt succeeded,has and not to confide

know theupon failed, theyactual whenhasexperiment especially
failure is so to an irresistibleand notorious as raisecomplete presump­

it would form for the achieve­tion that the selection ofprevent that
indrawn a declarationment of their would notenterprise. They have

a and heldafter form twice held bad demurrer neveronassumpsit
words;inone could be drawn threetheywhen knew agood, good

ofdid not declarationtherefore trust to thethey Virginia-Penns3rlvania
an asthe slaves. That so zealous abolitionistfor liberation ofrights

beenshould claim slave-state had errone­Lowell the precedentthat
onNotesis Additionalconstrued notously improbable —Moore’s “ Lowell,”Dec., art.1866, Cycl.,Hist. New Am.Magazine,Slavery,
inMr. Deane365,Bancroft Hist. S.90,31 Mass. Hist. Coll. 10 U.
asProc., ; lawyer299 abut that such1874,Mass. Hist. Soc. p.April,

andin it as a of emancipation,concur selecting proclamationhe could
it,to of causerisk the histriumph anti-slavery uponchoose needlessly
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is incredible. intellectuallyWhat of the convention wasmember
ofcapable such ? their descendants was of itfolly What one of capable

when the ofform ofthe the national constitu­thirteenth amendment
tion was selected ?

In an carefullyelaborate to constituents,address their considered
convention,by and,the with thedirection,their constitu­printedby

tion tosubmitted the recommended thevoters, the convention accept­
ance of their work, and the which foundedgave upon theyreasons the

ofprincipal parts the laid before thesystem therewith whichpeople,
toappeared them tonecessaryas most be Theexplained. professed

££design address,mentioned in the of a governmentestablishing upon
the of a commonwealth,” shows,principles free as the context disclosed

” ”““no intent to abolish Free and governmentstate freeslavery.
inare the Virginiadeclaration of In the declaration it was as­rights.

“serted That the freedom the is one of theof bulwarkspress great
” ££liberty;of that a is naturalmilitia the defence ofwell-regulated a
” “state;free that in of arearmies timestanding peace dangerous

” “;to liberty and that orno free the ofgovernment, blessing liberty,
preservedcan be any byto a firm topeople, but adherence justice,”

“ ® *&c. All are arerepublics not free. All men born free.equally
In every free state islegislationwhere the of inpower lodged the
hands of one or ofmore bodies elected for thatrepresentatives purpose,
the person of of and all the inevery state,member the property it,

toought be represented, oftheybecause are Allobjects legislation.
the members of the election,state are to makequalified the unless they
have not sufficient discretion, or so situated to have noare as wills of

**their own. andclass,Slaves are of the havelatter no wills.
But are slaves members of a free ? theWe feelgovernment absurdity,
and would to God the andsituation of the itsAmerica of in­tempers
habitants were such that the could not be found inslaveholder the
land.” Essex Result in ofParsons Life(written by Parsons1788),
865, 375, 376. In the of 1780, all thelanguage original thirteen then
were, and been,for several hadyears commonwealths,free notwith­
standing their toleration of the of Africancustomexceptional slavery.

ofGeneral terms that kind ofbywere used the whites that day,free
with to andspecial reference the causes of the thenalleged objects war

against and andraging king with reference toparliament, general free
notinstitutions, ordinarilybut im­necessarily excluding, byadmitting

plied exception, the established institutions of the country. Such
didterms not of that ofgenerally the overthrow custom Africansignify

slavery which to one of their own(so continued be Americancalled)
institutions after butthey declared their had beforeindependence,
that time been decided not to The slave-trade was com­English.be

;of the decision in Som­affirmance,but the in this ofplained country,
mersett’s case was not one of the of the American revolution.objects

;inThere had butanti-slavery theybeen Massachusettsmovements
had andbeen unsuccessful. aThere was fear extensive potent(how
is that disturb theslaverythe abolition of thereuncertain) would
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Mass.revolutionary struggle.union and of the in theharmony states
Proc., 1868, 332-334; inSlaveryMoore Hist.Hist. Soc. Sept., pp.

190, ; 1800,before193, pp. 44,Mass. 218 Poole Anti-Slavery Opinions
fear of some Massa-45, disaffectingn. There also have abeenmight
that theslaveholders, strengthexhausted ofduringchusetts the war

Hist. in Mass. 195. There were severalcountry.the Moore Slavery
intended, itthousand in state. their liberationslaves the Had been

advocated,have if notwould for and been,manifest reasonsimperative
in the convention. But the addressmentioned,at least the address of

first the declarationdoes not allude to the or to the article ofsubject,
circumstances, conclusiveomission,of the seemsrights. This under

on If had understood that thethe of intent. the conventionquestion
in state,slave wouldevery theydeclaration would at once liberate the

the of theirgivenother comments have reason expect-(besides upon it)
had,it to in which it had not andhave an effect Massachusettsing

in andhave,nobody Virginia Pennsyl-which it ever wouldexpected
why:vania would to an astonishedthey people theyhave explained

in the ofcontent so prominent historywere a slave-state formto copy
theand examplenon-emancipation, why they disregarded conspicuous

of the New Hampshire grants.
“365,Mr. 366 —that the oflawyersBancroft Hist. U. S.says —10

had ofnot considered this first article theVirginia declaration [the
ofof as of theworking negrodeclaration itself emancipationrights]

inend, Massachusetts,slaves. To that of decidingthe menaccomplish
force,of laws in full thosemany exceptedhow their old should remain

‘ thiswhich to and liberties contained inwere therepugnant rightsparts
” “constitution;5 thisamendment,and that and mostafter deliberation

6 of ch. ofof all was This article —art. 6momentous article adopted.”
N.the Mass. into art. 90 of the H. Const. —wasConst., copiedcopied

amendment.from the constitution of without materialrejected 1778
JerseyThere were similar in other states. The New con­provisions

“of force, onlylaws in such partsstitution 1776 continued former
in thisas to and containedare theexcepted repugnant rights privileges

in the rejectedcharter.” The had not meantexception emancipation,
else; it howof or and does notanywhere appearconstitution 1778

convention,ofand the members the couldanybody, particularly legal
that it a to other clause.give meaning anybe would suchpersuaded

committee,article the laws that were to remainIn the thebyreported
until were described aslegislaturein force altered or therepealed by

law, and all such ofMassachusetts,all the statutes of the common parts
andused,or British statutes approvedthe as had beenEnglish adopted,
of law. It isMassachusetts,in on in the courtsusuallyand practised

war,in such a occasionedwhy,evident the revolutionary proposition
theThe considered articledebate. address shows the conventionwhy

theof find it to continuegreat importance. They say necessarythey
laws in order tothem,former until a future shall alterlegislature pre­

a;and but not word about theanarchy excep­vent universal confusion
most momen­some the article thetion, which, might renderedthink,
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tous of all, and the ifcreditable,most it was and was soemancipation,
understood the convention. To that so understoodby they anybelieve

ofpart their work, is to accuse them of and fraudulentlyhopelessly
to conceal fromconspiring designtheir their constituents,philanthropic

by address,forth, in a andputting a solemnpious protesta­prayerful
tion of the candor with their sentiments to eachwhich hadthey opened
other, and of the and of their On theplainness sincerity explanation.
question of constitution,their intent to the theirbyabolish slavery

andintelligence aproofs byare corroboratedintegrity great preponder­
Hist,ance of Slaverythe other inevidence. Moore of 200-220.Mass.

“ On June 18, 1782, aJennison to the house ofpetitionpresented
‘representatives, forth ofsetting that he was ser-deprived negroten

vants court,aby of onjudgment the thesupreme followingjudicial
“clause of the andconstitution, that all are born free andequal,”men

praying that, of,if said is be fromjudgment he freed hisapproved may
”obligations to Proc.,said Mass. Hist. Soc.support negroes.’ April,

1874, 297. Inp. this thatpetition, respectfully representsJennison
”“the clause all men are hasborn and been theequalfree ofsubject

much ;altercation and that have so itdispute the construed asjudges
to himdeprive of a his to whichgreat of hepart thought hisproperty,
title that,good; tenhaving servants,been ofpossessed negro most of
whom were born in his is now informedfamily, that, byhe the deter-
mination of court,the saidthe in the billsupreme judicial clause of

isrights so to be construed as to to the totaloperate discharge and
manumission of whatsoever;all servants “what the truenegro mean-

ofing said clause in willis, yourthe constitution memorialist un-not
dertake ;to say itbut, him,to the thereof inappears operation manner
aforementioned is from what thevery different people apprehended at
the time the same was Hist.established.” Moore inSlavery Mass.
218. memorial,This and debates and thatthe aroseproceedings upon
or in consequence of it, must the attentionhave called of the legisla-
ture, and such ofpart of the as aware the ofpublic agitationwere the
interesting to thesubject, whether the constitution was in-question
tended to be thatemancipation. Jennison it toprotested appeared

“him the wasemancipating veryconstruction different fromjudicial
”what the at the the waspeople time constitution estab-apprehended

lished. The ofquestion actual intent thus raised awas by complaining
slaveholder, in an earnest, andceremonious, manner, nearlypublic a
year before the slavery was There werelitigation hundreds ofended.
members convention,of the and of forwho voted orpeoplethousands
against the If hadconstitution. been a design of theemancipation
constitution in in 1782;have known it1780, Massachusetts andwould
such evidence of it in or inleft, writingwould have been as hasprint,
not been found. is ofThe mass of witnesses greatsilent evidence
weight. Nobody thatclaiming intended,was there wasemancipation
little occasion to assert the contrary.

Sullivan ofthe to have been one the(who by judgesrecordappears
present when a slave was in and in1781, resignedcase tried who
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“theJennison, 1783,that at the trial of Com.v. insays April,1782)
orand has not to beatwere of that Jennisonjudges jury rightopinion

and This decisionHe was found 40s.negro. guilty,theimprison paid
an end to of this Mass. Hist. Soc.the idea in state.”put slavery

1874,Proc., 298. Parsons The declaredsays, judgesApril, p. —“
that, slaveryfirst ofvirtue of the of the declarationby rights,article

itthis 128. generallyin state was no 4 Mass. “When wasmore.”
fatherunlawful,”that Parsons’sslavery (a clergyman),believed was

to his slaves that weretheyin the of his declaredpresence children,
from vari-17,16. 1795, received,Life Parsonsfree. of In Belknap

introduction,therespectingous written topersons, inquiriesanswers
Massachusetts. 4 Mass. Hist.and abolition of inprogress, slavery

extant,192. known to showanswers, theyColl. These so far as are be
all that intended.doubt was notbeyond emancipation

evidence, as well as theirgave juriesto of theJudges their opinions
; v. Hodge,of law. v. N. H. StatePike, 416,the State 49 417­opinions

were520;N. H. v. N. H. 404. Juries judges50 58Wright Aldrich,
in criminalevidence,of the law as well as in civil as well as cases.the

greatlyThis mixed tended to obscure570.Quincy 567, jurisdiction
held before thedistinction and Trials werethe between law fact.

thereof; theiror the sev­expresseda andbench, quorum judgeswhole
toor to if chose do so. When theeral doubts the jury, theyopinions

the ofdiscordant,thus delivered choice the waswereopinions jury
of or unani­an exercise their of aaffirming overrulingmerely right

andof the was the final conclusivemous court. The verdictopinion
ifdecisions,law. of there had beenreportsof the The theexposition

inverdict,a of The theshould have been record the verdicts.any,
case, ofor trial a the end theparticular beingfirst some ofsubsequent

and it that differentcase, being opinions mightfor thatlawT possible
turningtrial of cases,different severaljuries,be entertained by —the

a law. Afterbe to settle ofmight necessary questionon a single point,
1780, was liti­of the slavery questionof the constitutionthe adoption

and settled. There wereMassachusetts, immediatelyin was notgated
“ a mortalverdict,suits. obtained one but receivedSlaveryseveral

” a after the(4 Mass. and half con­yearsHist. Coll. twowound 203)
took effect.stitution

for his ad-argumentLincolnhastilyThe notes Leviprepared by
Mass. Hist. Coll. 340-344),to a at one of the trialsjurydressed (34

the lawagainstof the All laws (saysshow the character contest. he)
the lawagainstareslaveryof nature are void. Laws that establish

is bad because91-131, custom, slavery1 423. As aof nature. Blac.
; it is againstdisputedhas not been it has beenalwaysgeneral;it

consti-it the(Onand is constitution.right; to thereason contrary
Can we expectLincoln’s is indefinite.)tutional Mr.point, manuscript

thoseuntil we letourselvesBritain,over G. to freetriumph getto
inand theas Pharoah Egyptiansfree under us ? Are we not actinggo

? In thebad customthis ? not aletting slaverynot Isgopeople
-is infant be wrestedcountry mayit Here thenegro man-stealing.
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from its mother’s andbreast, awaysold or as a orgiven pig puppy,
the mother never to see it has torightThe master aagain. separate
husband and whomwife, God has and no man canjoined together put
asunder. A of hissubject maythis free fromcommonwealth be taken

father, sisters,friends, mother, brothers, off withshipped spavinedand
horses to the West Indies. is our allThis black man brother. We
had ;one common origin from the same haveare descended parents;
one ;common Saviour ;die in havemaythe same manner the white
his body in linen, decorated,finer andwrapt and his coffin theremore
all distinction of ;man’s we on a level in themaking ends all sleep
dust; shall all be ;raised theby arraignedsound of one shall betrump

bar;at one shall have one shall one law. Thisjudge; bybe tried
case will then be tried again. Therefore me toyou givelet conjure
such a verdict as test,now will stand andthe be ownapproved by your
consciences in the hour of byand at thedeath, your lastjudge day.
The oflaw God is If is humanagainst anythere law estab-slavery.
lishing slavery, you must which and ifyou obeydetermine will : you
have the same ideas as I have and youof future willpresent things
obey ;the former for the worst that can to foryou disobeyinghappen
human law is the ;of bodydestruction the for the other that of your
souls.

isThis not such an as would made to aargument be court on the
of and itunconstitutionality slavery; is not such an wouldargumentas

have been made to a an ablejury by legal member of the convention
if it had been understood andby the convention the in 1780,people,
that they were abolishing by the constitution.slavery adopting Had
there been such an instead of calling theunderstanding, upon tojury
obey the ifhigher law, slavery was he would havelegal, toappealed
the tojudges bear convention;witness ofas members the he would
have implored the notjury reestablish, verdict,to and theirbyrevive the
institution which he knew, and andthe court andjury everybodythe
knew, they had by their votes Theirdestroyed. own anti-slavery glory
would not have been when the fate of Pharoali andforgotten the
Egyptians was remembered.

It became thatapparent byMassachusetts moved suchjuries, argu-
ments as were made,sure to be withwould side thegenerally slave
against master,the theyas had done ofquestions(on manumission)
before the revolution. inThey had not a interestpersonal slavery
strong toenough withstand advocates toeloquent appealing humanity,

conditions,justice, and religion. Tried under these was con-slavery
demned. It was offinally settled, the verdicts not thatby juries, it
was unconstitutional, but muchwas more under(what important such
a judiciary that it wassystem) unpopular.

The judges wasexpressed slaverythe thatopinion inconsistent with
the constitutional declaration of the natural of liberty.right Mass.
Hist. Soc. Proc., 1874, theyIf had294. the con-April, p. expressed
trary opinion, the result would not have beenprobably changed. It
was not the first or the last time that or otherjudges, men, have been-

yol. liy. 40
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and an conclusion.reflection, toby investigation unexpectedbrought,
561; State; State, N. H.457,v. 12 Wall. Pierce v. 18Lee,Knox 576­

The; v. N. 283-286.279,50 N. 523­ 28 H.Osborn,v. H.Hodge, Berry
a much greaternot have beenmayof the Massachusetts judgesopinion

so remark­It notthe decision case. wasthan Sommersett’ssurprise in
ofhereditary qualitythe of theopinion concerningas progressable
inweremothers,born inChildren, Massachusetts of slaveslavery.

slaves, slavery wasas afterBut, yearsborn and held such. manyfact
and thebythe verdicts of in theby judgesabolished juries (concurred

free,wereit that a law of such childrenbywas decided 1641people),
birth, thirty-nineandthat the last one hundredslavery by duringand

v. Hatfield,its a ofexistence,of was violation law. Winchendonyears
551;547,note;123, 128, 129, Canton,v. Mass.Mass. and Andover 134
193,Pick.;v. 16 1874,Mass. 75­ Com. v. Aves,Lanesborough Westfield,

408, 14; v.; Phillips,v. 10 Cush. Jackson209­ 410­Edgartown Tisbury,
;n.; 10-26­; 29, in Mass.539, Moore Hist.QuincyAllen 562­ Slavery

in Mass., Dec.,Hist. 1866.SlaveryMoore Mag.,
intentactualThe of not theconstitutionality slavery upondepends,

byusedlegalbut the ofmeaning languagethe theuponof people,
theirdisregardedthe constitution. The Massachusetts judgesthem in

boundofficiallyof the asintent,actual wereknowledge theypersonal
of con-byan rulesdutydo. It was their to form legalto opinion

a; and their of the constitutiongavestruction those rulesapplication
wasmeaningwhich knew was intended. Itsmeaning they legalnot

toitforvotedto be ascertained thousands whoby summoningnot the
rightsitsthey understood effect would be. Constitutionaltestify what

That evi-than hearsaya better foundation and evidence.parolhave
ref-examined, aand of itdence has been portion presented (without

judicialit is of whichto the whetherquestion public historyerence
judicialas on of themay be not the soundnesstaken), bearingnotice
having,of asMassachusetts,the butbyconstruction accepted people

neighborsshowfact, tendencysome to howin their New Hampshire
andliberty,of life,understood the declaration the ofrightsprobably

mostor to theand as affording support (legal non-legal)property;
view that can of the of the declaration.efficacyunfavorable be taken

the declarationonlyhave been the state in whichmayMassachusetts
ofcustomto to existingheld be hostile thejudiciallywas previously

thatitand there was not iutended to have effectany uponslavery;
byit may interpretedhave been as it wasStill, adopted here,custom.

sensecourt, ; thatliteral,in its oranti-slaverythe Massachusetts sense
Theafter the declaration was adopted.have been heremay accepted

havemaycensusslaves afterwards theHampshire reported byNew
theirofthose did not choose to leave the homeswho comfortablebeen

and; census,have misled themay byowners and beenBelknapformer
Butknowledge.of service within hisinstances ownby uninterrupted

adoptedneverthe most adverse view. New HampshireSupposetake
construction; and sup-Massachusetts or otherany emancipatingthe

aofrepealas athe adopted anywheredeclaration was neverpose
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previously customexisting declaration,of : is theslavery for that rea-
son, null and ?utterly void

relations,inSlavery, its legal institutions,free was anamong excep-
tion. in allExisting originally states,the some it indisappeared,—in
others it to vastgrew dimensions. In those districtsexteusive where
in the course of time the slave free,outnumbered the thepopulation
efficacy of general doctrines of liberty was not to theapparent pop-
ular mind. When there were millions of in whichinstances human
beings were so far from the ofenjoying rights liberty andpersonal

ofownership thatproperty they by others,were owned theproperty
opinion would doctrines,be tolikely that those in theirgain ground
general forms, wore mere ofmetaphysical speculations, incapable being
put to any practical use. It was natural for ifmany that,to suppose

lifejthe constitutional reservation of ofrights liberty,the and property
did not mean it meant But that isemancipation, nothing. conclusion
not warranted by oflegal rules construction. The reservation did
mean unless,emancipation, rules,by those the custom ofexisting
slavery was an The of theimplied exception. reservation islanguage

Qom.plain and wouldIt beexplicit. difficult, says Shaw v.Judge (in
Aves, 18 Pick. to moreselect words to210), precisely adapted the
abolition of slavery. The of and andright enjoying life lib-defending
erty, and isacquiring, possessing, reserved forprotecting property,
“all men,” members of the human family. Slaves are men:—all
brutes slaves,owned men are not inby ordinarythe sense. The reser-
vation, applied slaves,to would liberate them. IIow could it be con-
strued to be them ? couldto How slavery be aninapplicable implied
exception ?

A slave liberation, by verdicts of(whose repeatedthe seemsjuries, to
have been an of that anpart legal proceedingsthe endimportant put to
slavery sold,in 1754,was in the name ofMassachusetts) by toQuaco,
Mr. QuacoCaldwell. death,After Mr. Caldwell’s his widow received
as a part of her of hershare husband’s estate. she mar-Subsequently
ried Mr. Jennison, the ofby custom intoand, England grown common
law, Quaco, being a inchattel became the ofpossession, property
Mr. Jennison. Caldwell single,While Mrs. remained she had the
legal ;capacity of a in butchattelowning possession during coverture
that capacity custom,bywas the and she was assuspended incapable
of Quaco Quacoas of her.owning was Her was notowning disability
a mental one, ofthat a minor or insane theperson, managementlike of
whose is of customregulationentrusted a or stat-property (by police

toute) a of the andguardian for the the benefitpropertypreservation
of the ward and andthe ward’s heirs. her heirs were ofdeprivedShe
her property. and beneficial interest vested inThe title her hus-legal
band, his and anyheirs and withoutassigns, absolutely fiduciary ob-
ligation. settlement, her title haveBy mightan beenante-nuptial
transferred to ofdisabilitya for her benefit: but the marriedtrustee
women in be removed aonly by legislativeto couldrespect ownership
abolition of this abolisheddisability bythe custom. notWhy was
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reservation of of and possessingconstitutional the right acquiringthe
as the? were not married women much entitled toWhyproperty

that as and ?of reservation men unmarried women Becausebenefits
fact,in thenot,was intended to abolish custom univer-reservationthe

the American in of the custom andby and, viewsally adopted people;
thehistory and the was construed withreservationpublic policy,public

that it was to married women.qualification inapplicableimplied
bywas transmitteddeprivedMrs. Jennison of a customproperty

from the time theinheritance when disabilities of married womenby
to slavery. Law,Beforevirtually Proffatt’s Woman theamounted
Corbett,v.1; 50 N. H. 506. to own501, disabilityHammond Herch.

Quaco’s ofhimself,to own wereQuaco, disability partsand originally
extinguishedthat in a thegreat measuresystem, legal personalityone

slave,and the and to the same thethe wife extent aggrandizedof
byand master. The ofdisability women,married imposedhusband

to itselfcustom, everywhereof was maintainlaw strong enoughthe
Thethe constitutional reservation.exception againstan impliedas

was in theslavery generally groundof to hold itsstrong enoughcustom
In wasMassachusetts,manner. the reservation of libertywheresame

to slaves, of the ofto be the reservationapplicable right propertyheld
; and,to be to forheld free married women reasonsapplicablenotwas

held, is instated, by high judicial authorityit was as as thereclearly
world,the that thegivingof another constitutional provision,this part ”“ everyto malevoting havingof inhabitant certainright qualifi­

did not tocations, give right havingmale alien inhabitantsthat
526;Mass. and to the524, 525, construequalificationsthose —7

of the of as notright andacquiring possessing propertyreservation
it to be toto because was construedany person inapplicableapplicable

free married would as as to holdbe unreasonablewomen,andslaves
because,no constitutional of anvoting,is right by impliedthat there

isrightthat withheld from aliens.exception,
atlegislature hereafter,the should now that the in-enactSuppose

the husband should slave,—of becomethe wife’s chattelmarriage,stant
belife should at her his hishis disposal, liberty suppressed, prop-that

; life,and the reservation of the of lib-suppose generalhers rightserty
onlywere the theand constitutional whichprovision uponerty, property

constitutionalitythe the be raised: mightof of statute could itquestion
that,abstraction;isthat the reservation an marriage beingorarguedbe

by giftthe lost the husband a to the Itrights would be wife.voluntary,
that there be indifficultywould serious discover-anynotis apprehended

unsoundness of such that the construc-holdingthe andarguments,ing
suffered the continuance the immemorialtion, which of customary

slaves,married and isof women no for theprecedentdisabilities
of other constitutional founded on innovationexceptionsintroduction

on custom.notand
is a source of theIndeed,the common law. commongreatCustom

so has to a ofcalled, been understood be mere masslaw, properly
suchWhat is a custom as shall form a of orpart exceptioncustoms.
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to tbe general has alaw, often been difficultconsuetudinary question.
While inslavery England, in was to be1772, strong enough recog-not
nized by the King’s Bench a custom an ruleas intogrown exceptional
of law, it was inin thisuniversally country,recognized although
some jurisdictions was as init not as The elementsstrong England.

incomprised imquestionthe of its and theirvalidity, comparative
portance, are difficultydebatable The same arises in thesubjects.

ofconstruction written law. which,There are cases withinalthough
the letter of constitution,a orstatute cannot be considered within
the intent of those who framed N.and it. 8 H. The574.adopted
intent is to by construction,be ascertained settled rules of which
require the use of reason, and an observation of public history, public
policy, and usage; but to what extent in is let-and what cases the
ter to be qualified by construction,extraneous facts? rules ofThe
being reasonable, do not confine the within narrowanyjudgment
limits. What custom, what ispublic sufficiently establishedpolicy,
to be judicially noticed as a legitimate Byof ?ground interpretation
what test are wo to know the individual ofwhen aunderstanding peo-

provedple, by andhearsay, parol, circumstantial aevidence, becomes
matter of public of which courts takehistory is,notice? The wonder
not that there sois much conflict of authority on questions involving
such considerations, but that there is It fixeasyso little. is not to
the bounds within which the is to be in determin-exercisedjudgment
ing custom,whether a usage, or at vari-public policy, fact,historical
ance with the general of the common alaw, isprinciples custom,legal
usage, policy, or fact, from the ofexcepted operation those general

andprinciples, whether it is from andthe literalexcepted apparent
ofmeaning the constitution. Nor is it to whateasy say difference

isthere in the ongrounds which, toaccording authorities,the those
two questions are to be decided.

Whether the custom of aslavery custom,was from thelegal excepted
common-law rules that and maintain the natural ofadopt rights life,
liberty, and ;property and whether it was constitu-from the"excepted
tional reservation of the rights, onsame are which there hasquestions
been a difference of On the common-lawopinion. question, England
held one way, theAmerica other. On the question,constitutional
Massachusetts was in conflict with areother states. We not con-now
cerned to know who was on either but areright question; we con-
cerned to know that construing the constitutional toreservation mean
nothing, it construed,because was anby in favor ofimplied exception
existing institutions,American tonot abolish wouldslavery, be the
same as that the action of at common law isholding not atrespass
remedy for the of the common-law ofinfringement right liberty, be-
cause, by an that action wasnot If thatemancipation. actionexception,
did not itslaves,liberate did and does vindicate the libei’tyviolated
of freemen. If the constitutional reservation did not break an an-up
cient established andinstitution, release those who were under the yoke;
if, in that it did not disturb the former condition ofrespect, society,—
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it did least, ofextent, securingcontinue the former condition atto the
the former failedof the free to remain If the reservationright free.
to it a worth-change the of not wasprior failed,state it becausethings,
less andit be a retentionabstraction, but because was understood to

ofpreservation by generalthe natural therights protectedpreviously
law,of customsprinciples the common to certainsubject exceptional

that had into The excep-been admitted that consent.bylaw general
tional did ofcustom of not New freemanaslavery Hampshiredeprive
his vio-liberty. It did of thatnot authorize the commission personal
lence is Anslavery attemptwhich such man as theaupon plaintiff.

;to make and asa of him would be common lawchattel a attrespass
a commonfreeman’s of maintained theright bywasliberty practically
law so theelsewhere,where the as asslavery wellexception prevailed,

extent,sameof is to theconstitutional reservation that effectiveright
didthe If it not abolish thenotwithstanding excep-same exception.

tion, it was not it.abolished by
islife,While andthe of of liberty, propertyreservation the rights

within the let-unequivocal, cases,it must thatbe admitted exceptional
dis-extensivelyter of it but held not its havemeaning,to be within

seminated all legalthe it is devoid oftheoryidea that a transcendental
force. thatBut it is as anot to admitted sound legal proposition,be

truthsself-evident nottruths, legalof arejudicialcapable application,
when and adoptedin a of framedexpressly rights,declared bill reserved
for the thepurpose governmentalof effectual limitationsimposing upon

admit-to bein It is notpowers established the accompanying"grant.
reservedted that thusthe of andright acquiring property,possessing

ifThere,in visionary.the rhetorical orgrant, is something purely
law, findanywhere somethingin to prac-American we should expect

tical and owning property,—find ofrightsubstantial. There we the
fact,inessential,a natural, exercisedand right, universallyinherent —

anyand otheras the law asoperative machinery ofbydefensible the
in-right. the constitutionalLet sustained toaccordingbeexceptions

tent The compulsory pur-ascertained ofby rules construction.legal
an excep-of is notchase withoutthe plaintiff’s property, compensation,
theis Andtion, rightbut as asright possible.a violation of theplain

not beshould of it shouldthe violationnot be curtailed or obscured:
byextenuated, should not be propagated,loose notions on the subject

thethe not guaranteeconstitution doessuggestion that the expressly
andofright possessingor its right acquiringviolation. Theprohibit

rob-andthe of rights;is in the article of billreserved secondproperty
is securedis a same rightof that thebery violation Whetherright.

in case tothisnecessaryit is notby any other constitutional provision
inquire.

or theby taxingnot theII. The took thepublic plaintiff’s property,
of com­the powerbut the of exercisingunderpower,police pretence
domain.ofthe eminentpulsory purchase, powercalledcommonly

it, givinghim for withouttook his withoutThe payingpublic property
forlegal his-pay­him withoutany legal security, making any provision
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xneut, payand without or toany liabilityundercoming obligationlegal
itshim. The the ofwild of a not divest actdoesmetaphor purchase

than a viola­character of nor it lesslegal confiscation, make anything
tion his of hisof constitutional seizureof Theright prop­ownership.

to waserty, without or legalorpayment, legal security, obligation pay,
a transaction that to idea of alacked an element essential the legal pur­
chase. of thedecision,the is left to theBy payment captor.option

owner,The of all of his legal right.isdeprived legal remedy, deprived
of fact,The court are of as a willthat, public paymatter theopinion

him. sound;That is it Itis irrelevant. relatesopinion probably but
future;to the wasthe confiscation is The committedwrongpast.

some time The of was violated when theago. right ownership prop-
erty was taken theanywithout such and maintenance ofrecognition

as is toright existence;its and it must remain violatednecessary legal
It ;forever. may be future but it cannot be retro-by amendsrepaired

spectively by the The makelegalized government. government may
; it not. itreparation able;It be be unable. Itmay may may may

be value,itwilling; be It to the wholemay may electunwilling. pay
or a or the can-part, The character ofnothing. legaloriginal taking

time,not remain in and an ofabeyance lengthindefiniteuncertainty
to bewaiting determined the whether it willby government electing

or not.pay
If the government does not hereafter the it will beplaintiff,pay

evident that his is ? ? byviolated. How violated and when Notright
the future but the of his withoutnon-payment, takingpast property

andpayment, anywithout orlegal security legal equivalentobligation
to anpayment as a If hisindispensable rightelement of purchase.
would not be itsviolated situation should continuethough present

itforever, would benot If it be violatedbyviolated wouldrobbery.
by the of itscontinuance when would the violationsituation,present
occur ? How much time is the takingto be allowed whichduring past
is to be legal, and after which it will a ? Thebecome trespass plaintiff

action,cannot now maintain this the thebecause court thatpredict
public will of a is assometime introduce the element thatpurchase
yet wanting. fulfilled,If that what becomes of theprediction is never
plaintiff’s fixed,aright? when,Is future time to be the situa-present
tion will entitled to this as hiscontinuing, onlyhe be maintain action
possible ? The will a barremedy longstatute of limitations not be so
as the to hold If shouldcourt has no heremedy.continue he legal
renew histhis to it after ofaction, purchaseor move forward thebring

offor would theproperty fifty prophecyremained uncompleted years,
or ? be-payment be the defendant’s actrenewed, retracted How would

held ?'to a be nobe after been once held tohaving trespasstrespass,
On become badlegal century,what will his in thisprinciple plea, good
in ?the next If is theplea always purchase,his to be good, pretended

thefinished,never will a violation ofalways confiscation, plaintiff’sbe
what it alwaysreserved of andright andacquiring property:possessing

will that it was made.be, now,is and has been since the seizure
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nulli­The of isconstitutional reservation the rightof proprietorship
fied when is as withouttaken, was,theproperty plaintiff’s payment,

entirelylegal or the ownersecurity, leavingtolegal obligation pay,
aonlyat the as would be if hishelpless, righthe werepublic mercy,

moral if therenot a be hisand one. That wouldlegal predicament
ifwere no hisconstitution and no law. That would be predicament

the of additionsecond article of the bill were amended thebyrights
u ofof natural, rightthis the and inherentessential,butproviso:

isand as theagainstacquiring, possessing, protecting property, public,
is, thathereby sacrificed and The of the decisionextinguished.” effect

constitution,the ifis no off in than would theplaintiff better law he be
re­instead hadof the ofreserving private right ownership, expressly

“ belinquished mayit to the in these words: Private propertypublic
hadtaken for constitutionuse without If thepublic compensation.”

itasmade or notsurrender,that the could thepublic pay plaintiff
decision,now,As is thepleased. publicthe constitution under the

lias words,the same In other the isoption. plaintiff’s right precisely
same, or con­it,the whether the constitution reserves and guarantees

veys uponand beingit authorizes its annihilation.away questionThe
ishis constitutional on thesays subjectwhat the constitutionright,
ishas no thatimmaterial: whatever it he themay say, rights public

use.alegally bound to in toany convertiblerespect, property public
If itcase,the constitution thus with in be prac­can be dealt this can

notistically awayfrittered in all If the of propertycases. right
ofreserved, generalthe whole bill of is schedule areserved arights

unconditional capitulation.
lossorthe of of is moreWhether reservation the right property

v.in in Kingin a than anecessary republic monarchy, judgmentthe
dis-3 Tr. theSt. all at825, 1254, privateplacing propertyHampden,
theIftoauthorityof is not an be followed here.posal arbitrary power,
theundera thelegallycan confiscate ofpublic part plaintiff’s property,
useofof a allpretence purchase, rights susceptible publicproprietary

Ifare of anheld the uncertain tenure unlimited discretion.by public
lifeandthe can be the oflegal libertythusplaintiff plundered, rights

thanare for of is no strongerthe reservation thesepurely imaginary,
in thisof of Theright damage,the reservation the plaintiff’sproperty.

moreis the•case, be but themay trifling; principle despotism,—all
a insidiousbecause it is introduced subtle anddangerous by prece-

byitand destroysthat admits right,dent the constitutionalplaintiff’s
can,a If a revolutionary repealdenial of thelegal remedy. bypublic

legalall of some of theestablishingof tribunals defeatjustice,laws
which be con-entitled,to the is his cannotrightremedies plaintiff

this of com-in this action of in courtstitutionally defeated, trespass,
con-dutythe of themon-law withjurisdiction charged supporting

ofhim no meansIf the constitution furnishes with legalstitution.
andlife, liberty,the to the ofcompelling public provide protection

of and12 of the bill or thearticle certainrequired by rights,property
noit thefurnishes with14, publicarticlecomplete remedy required by
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legal means of a sound the con-obtaining judicial establishingdecision
of entitledstitutionality constitutionallythe destruction ofpublic rights

to the wouldThe abolition ofpublic protection. judicial proceedings
not him theof all his havedeprive legal remedies. He would still

“ thatconstitutional of ofIn the exerciseright, protecting property.”
right, he can his it is constitu-legally defend force untilproperty by

him,If wartionally levytaken. the should andovercomepublic
of aagainst the constitution his underby taking property, pretence

compulsory withoutpurchase, to theconforming legal requirements
of such a purchase, his would not hisright bybe affectedlegally physi-
cal inability to the insurrection.quell

defendant, case,The claim of the in thisbysustained decisionthe
is, that the of his is in undisturbedplaintiff, despoiled left theproperty,

andpossession of his any legalconstitutional withoutenjoyment right
Thatremedy. claim, formunder an obscureexisting circumstances, is

of the not athat the moral isproposition plaintiff’s and natural right
legal one. In a time of equitywhen courts of law andpeace, common
jurisdiction are and the ofopen, justicecourse and the administration
of the law unobstructed,are without athe reserved ofright ownership,
legal it,for the Theremedy violation of is a contradictory expression.
ordinary idea of a is oflegal beingthe idea ofright capablesomething
legally andprotected byenforced of nature.of law orprocess privilege
And this case is no exception charac­to the thegeneral l’ule, legalthat
ter of a isright more than a thesomething right,or faith thathope

ofincapable being by withoutmaintained orthe witheitherproprietor,
law,process of will im­be it withrespected by those who can violate

punity. ofLegal process, executed forceby the sheriff and wholethe
state,the byis a legal oneremedy, italthough may be a worthless

reason of the ofinability Bythe defendant to satisfy the judgment.
such a the is ofprocess, plaintiff entitled to valuerecover, not the
property constitutionally fordamagespurchased by the butpublic,
property unconstitutionally byseized McGirr,the v.defendant. Fisher

Gray 1, 45-48;1 B. L. R. 1,Co.v. R. 37.Co.,S. & L. 2 Gray&
The reserved of isright ownership a moral moralright bysustained

remedies on ofoperating the conscience, and the consciencespublic
public agents and servants. It is legalalso a sustainedlegal right by
remedies in aoperating different manner. makes aWhen the public
constitutional :compulsory purchase wrongof it nocommitsproperty,
the owner’s reserved qualified isright intact, andpreserved requires
no P. v. N. H.remedy. aBridge 35,N. H. SuchBridge, pur­7 71.
chase is an ofexercise the thegranted limited of so takingpower

asproperty not to is athe ainfringe owner’s Suchright. right
legal inright, largestthe and constitutionallysense: it isstrongest
supreme. is,The of thegist legalconstitutional that thereservation
protection of the owner’s right is theparamount pub­a limitation of
lic power of his istaking propertjq condition which powertheupon—a
granted. In this case, the has thepower not been exercised because
condition has not been with.complied
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“ A duefor on tlieprovision is a attendantcompensation necessary
and “Theconstitutional of of” domain.exercise the eminentpower
settled and tofundamental that lias nois, rightdoctrine government
take for aprivate just compen-withoutproperty purposes givingpublic

;sation indemnityand necessarilyit seems to be that theimplied
should, in as-equitablycases which will admit of be andit, previously
certained, time,and ofbe for inready concurrently, pointreception
with 2 Kent.the actual the of domain.”exercise of eminentright

&339,Com. on St.73;and 1note/; Scdg.Redf. on sec.Railw.,
Const. Law is an effect465, «., 2d The laid Kentbyed. rule down
produced ofby constitutional the property.the reservation of right
The reserved byis theright publicthe owner’s natural right qualified
legal anthat the of exercisenecessities, is, necessaryby consequences

forof necessitythe ato the there ispowers granted public. When
taking regu-orprivate policefor use taxationpublic (not byproperty

the naturalbe nolation), uponthere can encroachmentunnecessary
right. propertythelegalThere was no fornecessity taking plaintiff’s

usewithout a forpurchase. publicThe owner of requiredproperty
isof salemay it;be and thecompelled to sell the charactercompulsory

modificationonlythe onlyand thenecessary thei’efore constitutional
of his to givenatural unnecessarilyHe beright. compelledcannot
credit; hisand with propertyhe is tocompelled partwhen necessarily
without him to waitpayment, can be no fornecessity compellingthere

cash,for is forsalewithout Thepayment legal security. compulsory
Ifon credit.unless some it to beinsuperable, legal requiresobstacle
ainis befound, maythe owner known, money putbut cannot be his

investedororreputable bank, depositedotherwisesavings judiciously
for his constitu-him in said thatsuch a thatmanner it can befairly

thattional andright respected,of the taken has beenowning property
re-essentialthe all thehas been for withproperty andpurchased paid
Ifadmits of.of aquisites the casesale and thatpaymentcompulsory

taken, if the titlethe isvalue thecannot be ascertained until property
is characterlegalin a likedoubt,or ofdispute anyor if other obstacle
intervene, obstacles canas suchis to as soonowner entitled paymentthe

; security.be legalremoved toand until made he is entitledispayment
of anyhim the burdenThere can castingbe no fornecessity upon

mayand helegal may necessary,boLegalproceedings. proceedings
;be far suchbut, proceedingsentitled if so asto notice lie can be found

are toright, theyare his his constitutionalnecessary for ofenjoyment
ispowerbe the publicinstituted and on becausebycarried the public,

payment,limited is taken withoutby his Hisreserved right. property
unre­hisbyif onlyit is taken with the of a sum procurablepayment

And whetheramount.munerated of an oroutlay greaterequal
his compen­to,he or less thanmust greater,lose a sum orequal

“ withoutsation, madeis tothe beis same. Compensationtheprinciple
remedy,anyon owner of orimposing any seeking pursuingthe burden

it.” Bona­or obtaininginorany expensehim to riskleaving exposed
legally prac-Ifv. C. & R. 205,A. R. Bald. 227.parte Co., payment,
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;ticable the is if notwhen not then madeproperty taken, is payment,
at astime,that is as afterwardslegally legalnot made soonpracticable

; credit,obstacles can bo removed the ofif, necessary pay-timeduring
secure;ment if,is not or in or security,order to obtainlegally payment

he must incur that will diminish the amount ofexpense compensation
invaded,to which andunnecessarilyhe is entitled, natural isright—his

his right, nothingconstitutional which is qualified byhis natural right
but islegal necessity, violated.

that,It is domain,said when theproperty is taken eminentby
owner is entitled to this of the law iscompensation; and statement

if itunobjectionable is take hismeans that the not entitled topublic
property without much of his owner-maintaining rightas natural of

as isship consistent with a of certainnecessary appropriation property
to the use. is usual ofpublic There reason to fear that the statement
the of is inright not understood that sense. Itcompensation always
sometimes to in-the that is notappears convey idea the owner’s right

fact,in atfringed, if, sometime he But this falls far short of thebe paid.
true doctrine. The byconstitutional is notrequirement satisfied pay-
ment is,without to time.regard rightThe a rightconstitutional not
of apayment, ;but of isright when,and that violatedrightownership
as in the present case, the time of is to the ofleft discretionpayment
the public.

The question here is not whether the having taken thepublic, legally
is,was,plaintiff’s or will him.property, be able and towilling pay

Past, andpresent, abilityfuture and are immaterial. Thewillingness
question is, whether his allwas taken. theproperty legally Admitting
allegations of the beplea true,to it does not a be­legal taking,show
cause, first, it does that,not when hisappear taken,wras aproperty
legally made,authorized tendered, waived,was or or wascompensation

;legally that,it notimpracticable secondly, docs appear compensation
thenbeing anyimpracticable, given, offered,was orlegal security

waived. feasible,issecurity move than what is such asLegal nothing
the canproprietor avail of aslegally facility,himself with soon as pay­
ment is and inlegally practicable, such as all to berespects appears

secured,Inample. fixing the sum to be an of dam­exact assessment
is notages necessary. The not anconstitution does require impossible

nor a difficult to Itlegally be done. does notthing require conpensa­
tion to be made ascertained,before the amount of it can be nor itrequire
to be secured in an But it reserves ofmanner. theimpracticable right

: : andthatowning property requires compensationright compensation,
itif cannot the totaken, requires securityhe made when is beproperty

; for, otherwise, never be made. The reservedgiven compensation may
ifright sense,of is a canreserved,not in beownership legal property

owner,taken from eminent before is madedomain, compensationits by
securityor is taken beforelegal given. forcibly compensa­Property,

securitytion made or is without withoutgiven, compensation,taken
and without that ofsecurity, the reserved to whichrightobservance

the ispublic power subject.
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ap-18 Cal.Any Point,v. Limeirrevocable deposit 229——Gilmer
indemnifying obligationor of money, anypropriation, disposition

securitythatmade, legalaffords the proprietorincurred or provision
of convertibleobtaining it),and for the necessary expensepayment(for

underat his as as isgood legally practicableinto option,compensation
It is sufficientreasonablecircumstances, legal security. legallyisthe

amount, suffi-it to beavailable,such evidence as isif, appearsin upon
diminu-is increase orsubsequenthis and toindemnity, subjectcient for

orsmallunreasonablymade to that it istion its being appearupon
himselfavaillegallyA of so that he canmoney,sumlarge. deposited

embezzled,stolen,It ormayof a character. beof isit, security legal
Absolute of iscertainty security impossible;fire or flood.byor lost

that not to Rea-security.no for he is entitledholdingbut that is reason
hisis com-security ensuringofsecurity capable legallylegalsonable

and not merelyat hislegal certainty,with reasonable option,pensation
whomat the of thecertainty, public bymoral optionreasonablewith

;tois That he is entitledhis taken.authority propertywhosebyor
itthat,be taken without can belegally legallycanfor if his property

taken without compensation.
factcase,does not arise in this because theof securityThe question

of the de-byfrom the theallegations pleanot (admitteddoes appear
ofnor from within the officialanything cognizanceto true),murrer be

was when thelegally impracticable propertycourt, paymentthe that
bad,that the would still be becauseIf fact appeared, pleawas taken.

ifwas In the firstsecuritythat legal given. place,does notit appear
statute, anunder the obtainshould institute proceedingsthe plaintiff

Washington,and his claim at therehis damages, pressofassessment
all histhat the would reasonablegovernment paycertaintyis no moral
them, his naturaland, without a full ofpaymentand expenses;costs

invaded,would be unnecessarilythe takenowning propertyofright
In we cannotthe secondright infringed. place,his constitutionaland

Thehe is able to incur such costs andknow that expenses.officially
allof not except-of the right pi’operty protects proprietors,reservation

to themselves. cannot beare unable protect Propertythose whoing
bywithout doneby everything beingthe publicpurchasedcompulsorily

to the Thethat is necessary complete purchase. proprietorthe public
be com-to submit to the but he cannotpurchase,be compelledcan

theIf he cannot or will not move ordo anything. speak,topelled
is,without his ormoving speaking,must be completedpurchase —that

must thebe done by purchaser.is legally practicablewhatever
forwill,moral that governmentthe thecertaintythird place,In the

is notand to thetime, willing something,be able pay plaintiffsome
oflegal rightkind which is to histhat legal indispensableofsecurity
iffull anda moral of hiscertainty payment,If there wereproperty.

that would be re-fact, than any legal securityin bettervastlyitjWere,
it would not the legal aspector that could be alterany given,quired

;is, it is not a onelegaldefect in such a certaintyTheease.ofathe
is onebe to it amay other, legalinferior a one thelegalhoweverand,
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that is If inthe entitled to. is andplaintiff he unwise unreasonable
his it hisis to beinsisting upon legal right, constitutional privilege

unwise and unreasonable to ofthat extent. Ilis reserved right prop-
erty is not the condition that itscoupled with he shall forrely, protec-
tion, on the moral and financial soundness or thatgovernment,of the
he shall be content with a judicial on the The deci-prophecy subject.
sion, ofleaving to the andoption removingthepayment purchaser,
the constitutional from its foundation to a moralplaintiff’s right legal
one, is a denial of legal remedythe of which no moraljustice, place
can The character hislegally legal right destroyed byof issupply.
the ofconfidence court in the ofthe and theintegrity solvency public.
A thatjudicial the reservation of isof theopinion, right property
wholly unnecessary because the orgovernment will never commit

violation of or that it ispermit any it, in such cases asunnecessary
this, is immaterial. Had the of New of thatpeople beenHampshire
opinion, they might have omitted reservation,the or have excepted
such as thiscases from its operation.

hasThe the constitutional ofpublic apower making compulsory
of forpurchase property a Anecessary easilyuse. statute canpublic

drawn,be togiving certain a to dopublic agents general authority
for sucheverything necessary a andpurchase, particularly providing

for and a determination ofcompensation, the value of inthe property
a summary andproceeding, instituted bycarried on beforepublic,the
a tribunal convenable at a convenient time and A trial isplace. jury

necessary.not Baker v. N. 110, 114;26Holderness, H. Pet. P.M. W.
Co., 134, ;N. H. ;85 142­—­145­ v. 2State,Work Ohio St. 296­ v.People
Smith, ;21 N. Y. 1 Bl. note;595­ Com. 139, Sharswood’s 2 Kent Com.
339, e; Law,note & 464,Const. 2dSedg. n.;St. ed., n., 490,470,

Lim.Cooley Const. 563. inCases thewhich amount and value of the
cannot be ascertained withproperty sufficient accuracy before it is

taken, or in which ispayment delayed by necessity,otherwise a legal
the statute can providesame for by such security to beauthorizing

as is begiven shown to reasonable available inevidence the same"by
before the sameproceeding tribunal. is noThere difficultyapparent

statute,in a inproviding, by form, andprocedure, easy,simple speedy,
and flexible in operation, by which the can its ofpublic enjoy right

fortaking the coastproperty withoutsurvey, impairing the owner’s
of his ofenjoyment right and Ifacquiring therepossessing property.

anyis such statute toapplicable in itHampshire,New hasproperty
in case,not been cited this unless on whichthe the defendantchapter

is asconstrued,relies the toclaims shouldplaintiff be,it require pay­
inment or tender advance.

If, in ofthe absence necessary statutory for andprovisions security
a good cannotcompensation, plea case,be drawn in this future cases

bycan be for If has notprovided legislation. yetthe public supplied
itself with a constitutional ofmethod its ofexercising power compul-
sory the landpurchase plaintiff’s for the of the coastupon purposes

hissurvey, that is not If nomisfortune. thatcould be devisedprocess
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case,in for thosewould, every sufficiently expeditiousbe purposes,
far that to taken with morethen, surveyso as berequired property

of,than constitutional is its couldany purposesspeed process capable
beenbe out. But in of that havenot carried view the rapid processes

tofor other would seem to be no reason appre-contrived thereobjects,
aa until well-survey byhend an obstruction of that slow process,

to a one unsuccessful.directed effort swift has beenprovide
“ has re­been a of therespectingThere serious difference opinion

and whichconstruction of those constitutional provisionsquirements
‘in the shall notdeclare, same or similar thatterms, private property

taken for How far legisla­be uses withoutpublic just compensation.’
to without first makingtion acts to be donemay proceed authorize

it theby pro­or and where becomes arrestedtendering compensation,
dis­vision, mosthas been of ablest men andbyconsidered themany

indication,of is ancountry.the And theretinguished jurists yet
reconcilingofout of of andarising difficultythe conflict theopinion,

other, anyand withthe be with eachpositions attempted to established
has not beenand whole truthsound that thepervading principle,

254.Shepley, Smith, 247, 258,v. Mc.J.,reached.” in Cushman 34C.
Statesis of the UnitedIt the of the courtplainly opinion supremo

of privatethat constitutional in terms the takingprovisions, prohibiting
have, in cases, byfor without somepublic use compensation,property

constructions, protec­been turned from the intendedawayerroneous
of andrights,in the of thosetion invasionprivate rights, misemployed

R. 13Co.,into v.instruments of G.perverted Pumpellyoppression.
177,166, 178, 179,Wall. 181.

in is a takingMuch unsound doctrine relation to whathas prevailed
use,a whatwhat is and is a constitutionalpublic provisionof property,

extensively interpretedfor The has beencompensation. prohibition
ofencouragementif it aand as wore license for the judicialapplied

works and industrial and not a bulwark betweenenterprises,public
hasmany unsatisfactoryof the and the few. Sorightsthe the ofpower

law, that in some statesthe administration of this branch of thebeen
therequiringbeen expresslyconstitutional haveprovisions adopted

that toto notoughtthe exactioncompensation precede taking, —an
innecessary, correctly construed)have and must casesmanybeen (if

an restriction of eminentandextremelybe embarrassing injudicious
ideas of have been entertained.domain. Loose the whole subject

as if it werelaw lias in of theheld,The been the absence prohibition,
Dawson, and3 an100,Hill (S.v. C). being exception),present (State

ofifits as it were without a distinctabsent, recognitionin presence
broad, the settle-and solid fordeep, enoughfundamental principles,

and Thisof ofgreat power. partment questions private right public
theimportant byAmerican constitutional law has been renderedof

due to totter-largelyof : arepublic its defectsmagnitude improvements
werefoundations, laid those improvementswhening inconsiderately

begun.
Much has byconfusion been dominant authorities erro-introduced
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orneously necessary,to theholding be putting neces­compensation
on issity of it not theNewground. Hampshire onlyuntenable state

in which the view darkened byconstitutional has been doctrines
of natural law.and of the The decisionjustice, highesttheories of

v.Chancellor Newburgh,in the case of Gardner 2Kent, Johns.leading
Ch. 162 ofrequirementa constitutional(in 1816), deriving compensa­
tion from constitution, has had another sources than the unfortunate
effect. It is one of the presentof causes derangedthe condi­principal
tion of the law 1822 the constitutionof Until ofcompensation. New
York contained of nono reservation the of property,right express pro­
hibition of the for the publicof usetaking private property without

and no understood tothat wascompensation, provision require com­
“pensation. It established legislative power.”the Insupreme that

of ofstate deduced the dutyChancellor Kentthings, compensation
as a the exercise ofnecessary qualification New Yorkaccompanying

limitation islegislative from fact thatpower, the the admitted by the
Grotius, Puffendorf,soundest authorities Bynkershoeck, and(citing

is all andand civilizedBlackstone), adopted by governmentstemperate
from a fromjustice;and universal sense of itsdeep requirements of

Pennsylvania,in the of Delaware,constitutionscompensation Ohio,
France, States;and the United and from firstthe ofprinciples govern­

“It is a anment. in the that actlaw, ofprinciple English parliament,
terms,delivered and cannot bointelligible questionedin.clear or its

‘controlled in court of Itauthority any is,’ Sirjustice. says William
JBlackstone,s ofthe exercise the highest authority that the kingdom

**earth.’ will ofacknowledges upon The the legisla­[English]
is land,ture the lawsupreme of the and demands perfect obedience.
whileBut, we admit this of law,conclusion the weEnglish cannot but

admire the and ofsense whichintrepidity powerful justice led Lord
Coke, when of thejustice B., declare,chief K. to as didhe in

case,Doctor Bonham’s that doththe common law control acts of parlia­
andment, voidthem when commonadjudges against andright reason.

* * If nothere be constitutional to a itobjection statute, is with us
as absolute and uncontrollable as laws fromflowing the sovereign

under ofany other form 1power, Kent.government.” Com. 447,
The rule in v. inoriginated448. Gardner Newburgh such an intre­
and powerful sense of as Kentpidity Lordjustice Cokesupposed was

byled in 'Dr. Bonham’s ease.
The Yorkof New was thuslegislative restricted apower by ofduty

not aby judicial ofcompensation, imposed interpretation any particu­
of notconstitution, by anylar the topassage reasoning tending show”“ thethat was not tolegislative besupreme power understood in its

v. Peck, 87, 135, 186,sense—Fletcher 6 CranchEnglish Terrett v. Taylor,
248, 50, 51, v. Leland, 627, 6579 Cranch Pet.Wilkinson aby judi­—but

of the law of naturalhighercial administrationusurping justice. The
of was defined theduty compensation by arbitrary discretion of the court

to anundertaking non-legalsee that of irregular, sort, sojustice, was done
in each case as to the demand for works of im-promote popular internal
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“ case, operationsIf a inprovcmcnt. ordinary pacificthere ever was the
subser­of madein which all should begovernment, interestspetty private

werevient to The canalsthe interest of an entire this is one.people,
‘ States,Unitedundertaken in of thefull that the congressconfidence

commencement,and the instates with this state theequally interested
works, would contrib­prosecution, and ofcompletion these important

full as realizedute their of the We have not yetproportion expense.’
confidence,fruits wholesinglythe of that and thewe are left to bear

of thisas well as to allexpense, stupendousthe honour andenjoy glory
The entireWe have advanced too far to recede.undertaking. plan

sur­must and must bewill littlebe Allcompleted. impediments
* *mounted. has omitted to makeIf the act examiningwe are

for suchany provision for the and of damagespaymentassessment
oruse, it of the legislature,have the attentiontemporary may escaped

time, anddeemed,the case immaterial unimpor­have been atmay the
the righttant. The notomission, however, one, preventif it be does

Kent,of the Chancellorcommissioners to enter and land.”use the
in particularJerome v. ThisRoss, 315, 342, 343,7 Johns. 344.Ch.

647,error of 4 Wend.Ross,Jerome v. v. Young,in Wheelockrepeated
Co.,v. & H. R. R.was corrected in M.the ofleading Bloodgoodcase

v.18 Wend. of Gardner9,17, 27,38,75. the doctrineBut general
indefiniteanthat the of is withinNewburgh, subject compensation

B.v. N. B.discretion, in M.judicial was not Bloodgoodoverruled
prohi­Co. It continued ato in New York after constitutionalprevail
com­bition of withoutuse,the oftaking publicforprivate property

thethatof opinionwas Mr. Yan Burén waspensation, adopted.
York Conventionwas of the Newprohibition unnecessary (Proceedings

atoof it seems show1821, : andp, the649) putinterpretation upon
general concurrence in his opinion.

it has beenThe has effect,had no becauseprohibition apparently
doctrine ofto discretionaryunderstood be themerely ofdeclaratory

it103, 106,Johns.Gardner v. 20In v.Newburgh. Bradshaw Rodgers,
“ funda­andwas that greatheld the ais ofprohibition declaratory

thatmental violating principleof lawprinciple government; and any
andright justice.”must be adeemed as it is naturalnullity, against

moral lawnaturaltheCertainly prohibition is of thedeclaratory higher
: as uponof but it a law confersjustice is not declaration of thatsuch

dis­to itsthe court a accordinggeneral to administer justiceauthority
divest­cretion in and byeach to disarm thecase, prohibitionand disable

it is taken ofofing its legal whosecharacter, thosedepriving property
havewhichlegal theyall and remedytoremedy, them the moralleaving
andof the moralunder the moral law. The constitutional declaration

a declara­form ofrightnatural of in theproperty (whether expressed
char­legalor awit,tion a adds toprohibition) something to that right,

de­; remedy areand a legalacter thatremedy and that character and
deducted,isthe is addsdeclaration as itstroyed, annulled, as much

isinwhen the a ofpresent compensationmoral(as case) certainty
unnecessary.toheld be and a to besufficient, is heldlegal certainty
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The of Kent hasdiscretionary Chancellor beentheory inadvertently
followed ofinstead the of the constitution. Thelegal theory general
discretionary tone of American on this comes fromsubjectauthority
New York, where the anddiscretionarythe distinction between theory
the constitutional observed. The of lawquestionwas notprinciple
being decided ofas a fact within the discretion of the courtquestion

120;v. 50 N. H. v. 52 N.(Bundy 116, Westmoreland,Hyde, Darling
401,H. the natural ensued.408), have Moral suasionconsequences

is ;substituted for force moral oflegal place legaltakes theprobability
security; infaith conscience and thethe public public treasury super­

remedies;sedes legal the dwindles aowningof intoright property
toright forbeg the constitutional iscompensation; reservation

abolished by a that it.the will not violatepresumption public
“ There are cases in which of mustrightsthe bemany property

made subservient to is,the welfare. The maxim of the thatpublic law
a private tomischief is be endured than arather inconvenience.public

* *On this ground rest the ofrights Thenecessity. rightpublic
domain,of eminent or inherent sovereign to thepower, gives legislature

* *the ofcontrol for uses. Andprivate property public yet even
here the constitution of States,the "United and of ofmost the states
of Union,the have a andimposed valuable check thegreat exer-upon
cise of bylegislative thatpower, declaring private should notproperty
be taken for use without A forpublic just compensation. provision

is acompensation attendant andnecessary on the due constitutional
exercise of the ofpower the to an individual oflawgiver hisdeprive

consent;without his andproperty this in American constitu-principle
tional is infounded natural and is laid downjurisprudence equity, by

asjurists an of law.” 2acknowledged universal Kent Com.principle
388, 339. “A for is anprovision attendantcompensation indispensable
on the anddue constitutional exercise of the ofpower andepriving
individual of his was the used theproperty,” language previously by
Chancellor in v. The andconfusingGardner Newburgh. misleading
tendency of his on this iscommentaries increased thesubject by

v.prominence writers,of andcivil-law Gardner theNewburgh among
authorities which he cites. He derives eminentlegislativethe ofpower
domain, not from a constitutional but fromspecific, American, grant,

convenience,public necessity, or inherent He does notsovereignty.
show how the of of v. New-constitutional the doctrine Gardneradoption

has in orburgh been a and valuable check New Yorkgreat elsewhere.
He does not effect in suchany byspecify produced, practice, adoption,
upon the of an abso-acknowledged law,universalprinciple applied by

discretion,lute as it was in that case.
In R.the case of v. C. A. R. Bald.Co.,leading 205,Bonaparte &

221, a220, 226, it was held that eminent domain is(in 1830) power
of all an incident of ofgovernments, sovereignty govern­the every

;ment that ofthe attaches to the exercise ofobligation payment the
;isthough it not for the state constitution thatpower, provided by the

powerinherent of to the use carries withappropriating property public
VOL.liv. 41
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every gov-ofthat the rightcompensation;to makeit the obligation
toobligationand thefor public use,takeernment to private property

are concomitant.make just compensation,
“ dependnotfor use doesThe to take private property publicright

sovereignis ofbut one of the attributesprovisions,on constitutional
* * ofbackreachesto take privateThis power propertypower.

a; and it to consideredseems have beenall provisionsconstitutional
isthatlaw, compensationof universal the torightsettled principle

inseparablysoof that that the one isto exercise power;an incident the
separatenot asother, may exist,that be said totheywith theconnected

principle.”andbut as of one the sameand distinct principles, parts
v.145;TenEyck2Johnson, 129,in v. HarrisonDayton, J., Sinnickson
E.C.203; 3Co.,200, 202,C. Costerv. T. W.Co.,D. R. 3 Harrison&

483;Cooper; Archer, 482,63­ C. 9 & J. 479,T. Co.v. G.54,Green W.
52;41, 51,253; Yerg.3Williams, Hardingv. Hammond v. Goodlett,4

Dist, 14Co.,N.320, 323; v. H.2 W. & S. Hooker N.Pittsburgh, &of
250,v. 251.153; Point, 229,Lime 18 Cal.146, 152, GilmerConn.

sense, pub-inIn form constitutional the Americangovernment,a of
ofattorney:a the powersis under ofauthoritylic exercised power

instrumentconveyed anare created and to thegovernment bypublic
author-andclassin executed the or their electedduly by votingwriting

isit; unlessthe of eminent domain does not existized agents power
ofrightwith a of theso created and reservationconveyed. Coupled

necessity;is limited ofevery wayeminent domain the lawbyproperty,
but it can no more be extracted from a non-constitutionaljudicially

fromthaninherent ornecessity, sovereignty, feudalpublic resumption,
Established Americanearlydivine of in errorright kings. bythe

fromin a of drawnauthorities, byit was held check duty compensation
law higherthelaw, law, anycivil the natural universal andlaw,the

theofTheor lower than constitution. constitutional dispositionthe
v.ofinto such awhole matter has been declaration Gardnerperverted

hadas it would if that caseleaves the law what haveNewburgh been
expansionand not affirmed. theconstitutionally Whenjudiciallybeen

ofthis classraiseof works and internal toimprovements beganpublic
takennotof clear constitutional wasgroundthequestions, principle

And ofand held. now the constitutionalplaintiff’s right property,
onrestand toof character has comelegal legal■destitute protection,

countryin thefaith of the court material of thegeneralthe prosperity
governmentthe moral of the universe..and

outset,At thebyThis result has been reached several steps.
as a ofv. was correct constitu­Newburgh accepted expositionGardner

of publiclaw. The was to an inherentright property subjectedtional
notionswith no other than the andsovereignty, security general shifting
of theseThe firstconvenience and entertained the courts.justice byof

2Newburgh,in all cases. v.requirednotions Gardnerprepayment
Ch. future162, 166. The next referred the to theJohns. proprietor

legislature.of v. 7 344. ThisRoss,the Jerome Johns. Ch. 315,justice
it was held that there.being renounced, must be cither prepayment,
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or a legal remedy bythe could coercewhereby proprietor payment pro­
cess a v. R. Co.,of law in tribunal. H. R.M. &judicial Bloodgood

17,9, 38; 493;18 Jerome,Wend. v. 26 Wend.18, 485,Lyon People
;v. N.359, 360, 308,6 Hill v. 11 Y.361­ Knight,Hayden, Rexford

314; R.,621; R.Ash v. 50 N. Eaton v.Cummings, 613,H. 51591,
504,N. H. 517, ; 560;518­ St. & Const.Cooley Const. Lim. LawSedg.

abandoned;463-468. In Massachusetts this was and itposition
was held if athat, statute for to be made out ofprovided apayment

fund, wasthe not entitled to orpublic legal pro­proprietor prepayment
417,cess. Talbot 16Hudson, Gray 431,v. 432. in thisfinally,And

case, the plaintiff, bywithout without whichpayment,' processany legal
he can andpayment,enforce without statutory provision requiringany

him,toanybody finds ofpay every hisvestige legal right swept away
the ofby revival the doctrine v. Ross,of Jerome that was exploded

thirty-seven years ago.
The v.requirement of in the re­prepayment, Newburgh;Gardner

;ofquirement in Jerome inv. Ross thenothing, Bloodgoodacceptance,
M. H. R. R. of a anCo., byremedy legal uponprocess adequate&
fund, the bealthough less than the ofcompensation might expense

it; the of itobtaining legaldefeat in cases in which wasprocess, sup­
S.,to be 18posed 71,v. U. ReesWall. x.Supervisorseffectual—

Watertown,19 107, 655;Wall. Heine L. Coms., accept­v. Wall. the19
ance, Hudson,in Talbot v. of a without orstatutory provision, payment

; andlegal return, case,the inprocess this to the overruled decision
x.of Jerome Ross, of ofinstances the the dis­practical operation—are

cretionary theory. such vicissitudes the ofThrough right property
passes, repeatedly settled and what a courtby happensunsettled to
think is fact,expedient and safe of beingin instead permanently

on aestablished uniform of constitutional law. ofprinciple Stripped
legalevery everymeans of defence and of of a legal right,element

and handed over to the ofmercy unlimited it nowpublic power,
experiences, a second ofthe lowest fortune its extra constitu­time,

career.tional
The discretionary is andtheory Itspurely arbitrary non-legal. un­

s,character is and incongruitimanifest in anomaliesprincipled special
as inas well fallgeneral rightthe decline and of the of property effected

its notby distinction,It maintains a that does exist inapplication. law
state,or fact, county, city, town,between the a nation,of scpurse ool

district, or and the ofany purseof themunicipal part public, other
247,and v. 34corporations Smith,individuals. Me.Cushman 256,

257. It holds the and the latter anformer to be an adequate inade­
v. M.quate fund, Bloodgoodwithout into fact.any theinquiry H.&

74; Warner,R. R. 18Co., Wend. 9, 18, 28, v. 25 Mo.Walther 277;
562;Const. Lim. v. 50 NCooley 560, 561, Ash H.Cummings, 591,

621. In that are alwaysassuming responsiblemunicipalities and
trusted,and that be italways honest, safelyelse cannobody avers

moralwhat knows is not It asserts a certaintytrue. ofeverybody vol­
in ituntary the class and denies incases,ofpayment municipal every
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assurance.moralother of all ofclass, groundsin entire disregard
con-ofcertaintyto the view andtechnical the legalProfessing reject

of reasonauthoritystitutional to introduce the moralhighandrights,
andtechnicalityadistinction,and it with municipalstarts thejustice,
andmeritsthefiction that and and excludesjustice,shuts out reason
dis-thefoundfrom consideration. toequities Claimingof the case
theofcircumstancesfact,tinction it theignores painfulhistoricalupon

ofin condition1783, thearmydisbandment of the American deplorable
federal,and and numerousafterwards,the finances at that time the

notthemofstate, and and (somemunicipal bankruptcies repudiations
suable)notin t erecorded decisions because debtor's werejudicial

are inthat our annals.conspicuous
ofrighttheIn constitutional reservation ofPennsylvania1790 the

sup­unnecessarilyand wasacquiring, possessing, protecting property
propertythe ofby an amendment prohibiting takingplemented private
prohibi­theandfor The reservationcompensation.use withoutpublic
theory,discretionarytion so the of thebywere invalidated operation
requir­that in to add amendment1838 it anothernecessarybecame
beforeto givento be made or being adequate securitycompensation

individual.orbyis taken for a use a bodyproperty public corporate
it istheory,amendment, thebyUnder this controlled discretionary

se­adequateheld of taxation ispower ordinarilythat the municipal
it isifuse; but,his taken acurity to the for forpropertycitizen public

with­himtaxation is payshown that the of toclearly inadequatepower
calledin time, interfere,a the court will when properlyreasonable

issecuritybeing taken untiland theupon, prevent property adequate
170;St.Pa.;26 v. 68Fuller,Pa. St. 46­Bristol, LongKeene v. ­given,

&3 W.320, 325; v. Crangle,Dist. 2 W. & S.Pittsburgh, Harrisburgof
66 Pa.531; Co.,; R.524,S. Pa. St. McClinton v.460­ Yost’s 17Report,

that thehas the burden of404, 408. clearlySt. The proprietor proving
IIistime.him aunable within reasonablepaywill be tomunicipality

inabilitytohis aability municipalof showright uponproperty depends
toof interestedthat be within themay knowledge personspeculiarly

municipalshow ait must also be allowed toconceal from him. He
indigence.that be as fatal to his asunwillingness right municipalmight

to thehis of is reducedman,he to a poor propertyIf behappens right
richbe aIf tobyof ruined hebeing litigation. happensprivilege

right.the ruin hisman, his wealth cannot avert of constitutional
replicationacase,in this should now filetheSuppose plaintiff,

impedimentotheror someinsolvencythe of thealleging government,
service, compensa-a of histhe or a of the whole or partin public taking

if asuchit:of obtainingfrom him in thebytion advance expense
thefromexemptedthe defendant would#bereplication good,were held

pleadedto beentrythat of hisrule arequires complete justification
byto triedbea issuehim; and there would be strangeand proved by
totrespass,nooror the Is the trespassthe court jury. question,

theof pub-tribunal on evidenceanythe result reached bydepend upon
theofthethe morals, prospectslic accounts, public credit, publicthe
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ofrevenue, gov-the chances or the of thewar,disunion magnanimity
servants,or theernment, the ofcharacterpresent prospective public

of ?fees claim or Iflobbythe of the such aagents, power replication
own-were held would ofbad, rightwhat become the constitutional of

theorying taken without and theproperty discretionarycompensation,
a whichfinding moral of incertainty arbitraryanpayment presumption

the ? isplaintiff solvencyoffered to the nationrefute Between whose
and ispresumed, the states and whosemunicipalities bankruptcy

notorious, where is a line drawn at which such alegal to be replication
will to ?bebegin good

“ The iswrong,that the can do noelementary sovereignprinciple,
the foundation on which ourrule,rests inrecognizedthe jurisprudence,
by which the state is from to at thesubjectexempted being process
suit of a creditor. The of law that the state willis, keeppresumption
its faith v.inviolate, and fulfil its Talbothonestly obligations.”all
Hudson, 16 Gray 417, 432. A of the statescreditor one ofvoluntary
or of the nation has no to of of thecause a failurelegal complain pre-
sumption which lie has theBut with aaccepted. creditorconscript
case is very Ifdifferent. the of an governmentAmericanexemption
from islegal anprocess byaffected of the monarchicaladoption
fiction that the can do no L.king wrong Max. that fiction(Broom 40),
shows how flagrantly the reserved of is whenviolatedright property

isproperty compulsorily the withoutpurchased by government, prepay-
ment and without legal issecurity. The reservation not ren-express
dered nugatory theby fiction. On theimplied the wholecontrary,

ofbill reserved wasrights because was toadopted credence thegiven
of thetestimony charter,great ofpetition right, Englishthe the bill of

rights, the declaration of the of many of theindependence, preambles
first American and the ofconstitutions, testimony all history, that gov-
ernment not only can do ;is dowrong, but toexceedingly apt wrong
and it was deemed inprudent, the of insti-experimentAmerican free
tutions, to reserve certain which theprivate rights shouldgovernment
have no authority to Theinfringe. cannot, by any legalpublic pro-

beceedings, tocompelled for hispay plaintiffthe which theproperty
haspublic converted to its own thisforcibly publicuse. Under im-

hismunity, reserved ofright torequired payment beproperty plainly
made, or legal security to be hisgiven, when was taken.property

him toCompelling orgive legalcredit without security legal remedy,
awas hisconfiscation of and destruction ofa the char-property, legal

ofacter his as as ofright. Legal well isprinciple, propriety language,
set at naught when that is called a of whichlegal right property may
be legally taken from the by force, with or withoutproprietor payment,

toaccording the available The claim of themeans of the de-spoiler.
fendant, in is,this case, that the compensation depends notplaintiff’s
only upon means,the also the andbutpublic public pleasure:upon
that claim is the decision.upheld by

Even if orprepayment security necessarywere not to thelegal right
of property, eminent is inexercised,when domain result this casethe
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it be tried by principlethe is whetherwould be same. The badplea
athat there must be pro­It the authoritiesbyor is settledprecedent.

is violated he;for that whenrightvision the proprietor’scompensation
of thejusticeis as to trust to the futureis,thecompelled, plaintiff

“ in con­No drawn from the butlegislature. treasuryshall bemoney
9;Const., 1,art. sec.byof made law.” U. S.sequence appropriations ­

Walker, of acts of272,Reeside 11 291. take noticemayv. How. We
notbut we dofor the coastmoney survey;congress appropriating
ex­surveythat for that had not beenmoneyknow the appropriated
intaken. It is not allegedwhen the wasplaintiff’spended property

in wasany money ap­the or claimed thatplea, argument, specially
inwas themoneyor reserved for his If therepropriated payment.

elsewhere, whichsurvey,or for the coastpublic treasury, appropriated
ahim, and if such fact would bothe could have toagentspublic paid

it it is not inallegeda does not becausedefence, good,make the plea
somewhere,moneythe How the fact that there was somepica. public
if hadtheyto the plaintiffwhich the havepublic agents might paid

him, andfit, toseen which under no tothey obligation paybut were
and, any,if was undoubtedlywhich have therethey might legally paid,

his orto a would behave other such factpaid payment,persons,—how
of a tobe to characterequivalent purchasehis or thepayment, give

ifhis a ofthe seizure of have beenmight subject inquiryproperty,
a had insuch fact been thealleged plea.

bya of the pub-An and useentry property,upon temporary private
thebyfor a without arelic, survey, justifiedpreliminary compensation,

damageWhether is theany uncompensatedauthorities. there limit of
; is,the limitthat done of that kind whatbemay by preparatory stops

if and use are an exercise ofthere is and whether suchany; entry
6 Cush. 327—are questionsthe v.powerpolice Gifford,—Winslow

in; themnecessarynot he and it not to examinethat seem to settled is
sur-this because it is the that the defendant’scase, not inalleged plea

occupa-a the publicwas one. For thatvey preliminary appears,aught
inis is thenothing ¡deation of the land Thereplaintiff’s permanent.
and a per-a distinction araising question temporarybetweenany upon

tomanent use. It is is entitled compensa-admitted that the plaintiff
is, ofright propertytion. The contention whether his constitutional

able and willis willmaintained our belief that the be beby public
to him.pleased pay

ofhas under colorbyThe taken theplaintiff’s public,beenproperty
and, to thehe is recommendeda forcompulsory payment,purchase;

claim, tort,in contract orhe has amercy. triflingpublic Suppose
it morallyis certainman,the most and honest whichagainst wealthy

thebe as is of its existence:will soon as the debtor informedpaid
suit: theavexatiouslyandunnecessarily,unreasonably, bringsplaintiff

and thea certaintydefendant ofpleads compensation, plaintiffmoral
certaintymoraldemurs: the must demurrer. Thecourt sustain the

ais a vindication of constitutionalmercyof not intochanged legal
from whomthe that number ofright by personscircumstance the

isis millions.mercy expected forty
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If at discretion,we thelibertywere to exercise an unlimited demur­
rer should be sustained. “The admitted intomoment the idea is
society God,that is not as and thatproperty sacred as the laws of

it,there is of andnot a force law to andanarchypublic justice protect
£Ifcommence. £Thou shalt covet’ and Thou shalt nottyranny not

steal’ Heaven,were not commandments of must be invio­they made
lable in orevery before it can be made free.”precepts society civilized
6 JohnWorks of Adams 9. “In a othergovernment,free almost all
rights would become if governmentworthless the anutterly possessed

ofuncontrollable over the fortune ofpower private Oneevery citizen.
the objects everyfundamental of must be the duegood government

of and itadministration how vain would to ofjustice; be suchspeak
an administration, when all is to or ofsubject the willproperty caprice
the 2legislature and the Const.,rulers.” see. 1790.Story


