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is,Thetwenty-five. languageB. at the ofGodfrey agearrived —“At
to oversaid N. payI and direct the DowWinthropwhich time order

all and thesingularGodfreydeliver to the said Charles Brownand
time tofrom and after thataforesaid,him held in trust asestate so by

and for-heirs assigns,to said Brown hisGodfrey,the Charlesbelong
it,in whatis to connection with precedesever.” This be considered
B.in trust for Charlesto Dowunqualified giftan absolute andnamely,

if thegive languageat whole weGodfrey. And, thelooking together,
thatwith an intention thestrict it is consistenteffect, entirelyits legal

of the will. Itto termsaccordingshould vest thelegacy immediately,
titleto a that the andlegal possessionamounts no more than provision

B. with theGodfrey, togetherat inshould that time vest Charles
the time after the testator’shad in him alltitle which beenequitable

death.
in and theBrown, 281,Brown v. N. quite point,44 H. seems

toto furnish illustration of the ruleauthorities there referred ample
be applied.

ofto actual the testatrixoffered,The evidence as the intentionparol
B.that the in Charles God-should not to the Browns caseproperty go

was inadmis-frey clearlydied to of twenty-five,before thecoming age
sible.

and interest,The is to sumentitled recover theplaintiff of
less the er and carethecharges custodypr opdefendant's thereof.for

Keggon.State v. December 4, 1874.

of in ana averment indictment relatesnegativeWhere the subject-matter
lies within histo the orpersonally, peculiarly knowledge,respondent

bytaken true him.disprovedthe averment will be as unless
statute,an a of the sale ofindictment for breach the prohibitingIJpon

respondentthe was not anthatalleging affirmativelyspirituous liquors,
to the aver-for the sale of the state is not boundagent liquor, prove

ment.

theIndictment, intoxicatingwith keeping liquorcharging- respondent
sale, Fostek, J.for in C. The respondenttried the court below before

was allowed: “The defend­the of whichfollowingfiled bill exceptions,
state notcourt,to of the that the need showant theexcepts ruling

licensed, havenot and asks to the verdict setthat the wasdefendant
notthere was no evidence that he was licensed.”aside because

J. for state.solicitor,T. theSmith,

J. Parsons,B. for the respondent.
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“J. ItSmith, is evident that tlieby notexpression licensed,”
”“meant notis forappointed the ofagent sale spirituous liquors.

The raised here hasquestion been thisfrequently before court, and
iteach time has been settled theagainst bytaken thisposition respon­

Simons, 83;State v. N. v. Foster, 348;dent—­ 17 H. State 28 N. H.
;N.v. Mc­ 422 v. Shaw,State 34 H. State N. ;H. and theGlynn, 35 217

ofcurrent authorities isgeneral Ev.,the same 1 Gr. sec. 79way.
and incited, ; see,authorities there note 3 also, byauthorities cited—
Austin, inattorney-general, Thurlow,Commonwealthv. 24 Pick. 374.

Perkins,In v. N. H. 435,State 53 courtthe were dividedequally upon
this question.

The settledprinciple by is,these decisions that where the subject-
matter of the negative averment lies within thepeculiarly knowledge
of tlie other the averment is takenparty, as true unless bydisproved
that The that,decisions ifparty. assume the of agentappointment
for tlie sale of liquors exists, canthe show itrespondent easily without

andinconvenience, for that reason the thataverment the respondent
was not such agent, is andunless taken to be thedisproved, true,

notis togovernment bound it. The has soprove rule become well
settled in this that I dostate, not think it useful thisat time to inquire
whether the reason is or isfor it not well isfounded. The averment

tonecessary tliecomplete of tlie offence under ofdescription the laws
this state.

If the raised the bill ofquestion by in this case were nowexceptions
courtbefore the for the time,first I toprobably come a differentmight

conclusion from reached;that heretofore but the is firmlytooquestion
insettled this state to be overturned.

Cushing, J.C. I concur in the in farso as theforegoing opinion,
raised isparticular question the trialconcerned. In of indictments

for the unlawful ofsale the is inliquor, too well establishedpractice
this and too convenient to be I dostate, abandoned. But not moan to
be understood as onindicating any opinion generalthe principles.

Ladd, J. The in is with inquestion this case that raisedidentical
v. Perkins, 435,State 53 N. H. where the were dividedequallycourt

in asopinion to whether our cases of v. 23 N. H.Foster, 348,State
Shaw,v. 35 N. 217,State H. and doctrine,others the sameholding

should be reconsidered and overruled.
I was one of at thatwho, tipie,those it was not whileworththought

to with a ruleinterfere so long established and acted and so wellupon,
understood, which works no or topractical injustice anybody,hardship
without into the soundness of itinquiring the whichuponreasons

since,Irests. have not seen sufficient cause to mind al-mychange
I ifconfess thethough question were a I should the othergonew one

way.
I think the should ofexceptions authoritybe on the theoverruled,

cases above to.referred overruled.Exceptions


