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B. Godfrey arrived at the age of twenty-five. The language is,—At
which time I order and direct the said Winthrop N. Dow to pay over
and deliver to the said Charles Brown Godfrey all and singular the
estate so by him held in trust as aforesaid, from and after that time to
belong to the said Charles Brown Godfrey, his heirs and assigns, for-
ever.” This is to be considered in connection with what precedes it,
namely, an absolute and unqualified gift to Dow in trust for Charles B.
Godirey. And,looking at the whole together, if we give the language
its strict legal effect, it is entirely consistent with an intention that the
legacy should vest immediately, according to the terms of the will. It
amounts to no more than a provision that the legal title and possession
should at that time vest in Charles B. Godfrey, together with the
equitable title which had been in him all the time after the testator’s
death.

Brown v. Brown, 44 N. H. 281, seems quite in point, and the
authorities there referred to furnish ample illustration of the rule to
be applied.

The parol evidence offered, as to the actual intention of the testatrix
that the property should not go to the Browns in case Charles B. God-
frey died before coming to the age of twenty-five, was clearly inadmis-
sible.

The plaintiff is entitled to recover the sum of $I1,251.25 and interest,
less the defendant’s proper charges for the custody and care theregf.

Srate v. Kreconw. {Pmenmr o

‘Where the subject-matter of a negative averment in an indictment relates
to the respondent personally, or lies peculiarly within his knowledge,
the averment will be taken as true unless disproved by him.

Upon an indictment for a breach of the statute, prohibiting the sale of
spirituous liguors, alleging affirmatively that the respondent was not an
agent for the sale of liquor, the state is not bound to prove the aver-
ment.

InpicrMENT, charging the respondent with keeping intoxicating liguor
for sale, tried in the court below before FosTER, C. J. The respondent
filed the following bill of exceptions, which was allowed: ¢“The defend-
ant excepts to the ruling of the court, that the state need not show
that the defendant was not licensed, and asks to have the verdict set
aside because there was no evidence that he was not licensed.”

T. J. Smith, solicitor, for the state.

D. J. Parsons, for the respondent.
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Smrte, J. It is evident that by the expression “not licensed,”
is meant “ not appointed agent” for the sale of spirituous liquors.

The question raised here has frequently been before this court, and
cach time it has been settied against the position taken by this respon-
dent—State v. Simons, 1T N. H. 88 ; State v. Foster, 28 N. H. 848;
State v. McGlynn, 84 N. H. 422 ; State v. Shaw, 35 N. H. 217 ; and the
general current of authorities is the same way. 1 Gr. Ev., sec. 79
and authoritics there cited, in note 8 ;—see, also, authorities cited by
Austin, attorney-general, in Commonwealth v. Thurlow, 24 Pick. 874.
In State v. Perkins, 53 N. H. 485, the court were equally divided upon
this guestion. ‘

The principle settled by these decisions is, that where the subject-
matter of the negative averment lies peculiarly within the knowledge
of the other party, the averment is taken as true unless disproved by
that party. The decisions assume that, if the appointment of agent
for the sale of liquors exists, the respondent can easily show it without
inconvenience, and for that reason the averment that the respondent
was not such agent, unless disproved, is taken to be true, and the
government is not bound to prove it. The rule has become so well
settled in this state, that I do not think it useful at this time to inquire
whether the reason for it is or is not well founded. The averment is
necessary to complete the description of the offence under the laws of
this state.

If the question raised by the bill of exceptions in this case were now
before the court for the first time, probably I might come to a different
conclusion from that heretofore reached ; but the question is too firmly
settled in this state to be overturned.

Cusming, C. J. T concur in the foregoing opinion, in so far as the
particular question raised is concerned. In the trial of indictments
for the unlawful sale of liguor, the practice is too well established in
this state, and too convenient to be abandoned. But I do not mean to
be understood as indicating any opinion on the general principles.

Lapp, J. The question in this case is identical with that raised in
State v. Perkins, 58 N. H. 435, where the court were equally divided
in opinion as to whether our cases of State v. Foster, 23 N. H. 848,
State v. Shaw, 85 N. H. 217, and others holding the same doctrine,
should be reconsidered and overruled.

I was one of those who, at that time, thought it was not worth while
to interfere with a rule so long cstablished and acted upon, and so well
understood, which works no practical injustice or hardship to anybody,
without inquiring into the soundness of the reasons upon which it
rests. I have not seen sufficient canse to change my mind since, al-
though I confess if the question were a new one I should go the other
way.

I think the exceptions should be overruled, on the authority of the
cases above referred to. ) FEaceptions overruled.




