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December
9, 1874. Pearson v. Tower.

A bill in contained the defend-chancery that acts of thecertainallegation
law,ants inwere violation of and theof charter and of theby-laws

held, demurrer,It was on thatcorporation. these were notallegations
Avell and therefore notpleaded, admitted the demurrer.by

The terms,demurrer ore the hadbeing leave to amend withoutplaintiff
terms.

areThe facts stated in thesufficiently of the chiefopinion justice.

CushiNG, C. J. bill againstThe defendants andthecomplains
ofdirectors the Concord inRailroad, and that violationalleges they,

of law ofand the andcharter of havetheby-laws corporation,
loaned or with certaindeposited or individuals large sumscorporations
of which treasurer, and,to havemoney ought been to as thethepaid

believes, withoutcomplainant any for the safeadequate security keep-
of these or anding deposits loans, maythat be restrainedtheyprays

by demurrer,To this billinjunction. there is a and the ques-general
tions the courtbefore are those onwhich arise this demurrer. The

mustdemurrer be taken to admit all the which are wellallegations
pleaded.

A material is,very that these loansallegation or have beendeposits
made in andviolation of of andlaw, the charter of theby-laws corpo-
ration.

In cli.Gould’s sec. of3, 16, the doctrine on thePleading, subject
and by-lawsstatutes is laid asprivate down follows :

“ In statutes,customsor notpleading only must theparticular private
bring withinfacts which the case custom or statute bethe butalleged,
orthe custom at so asstatute least much of it is material toitself—or

the bycase—must be recited the or underparty complaining defending
law;cases,it. inrecital,But the these is not to be deemed matter of

for and statutes,such customs furnishalthough they may respectively
the rule decision in cases them,within are no of thefalling partof

but,land, records,law of the likegeneral deeds,private prescriptions,
inetc., and as ofregarded fact,are treated matters of whichpleading

the courts of cannot take notice. Hence it thatjustice judicially is,
ofthe existence such custom deniedany mayor statute be by plea,

so itdenied,when must be as a and can triedand'that, fact, beproved
fact;on inan issue matter of soonly called,whereas law, properly
incan never be denied pleading.”

126,In v. N.Merrill 45 H. it is thatheld matter ofPlainfield, pub-
lic law cannot be in thatproperly alleged Of the courtpleading. ju-

takes as on facts. In thisdicially notice, arising case, verythe the
toof the demurrer is law is on al-object determine what the the facts

So, the that these are lawleged. allegation proceedings tocontrary
is not and is notwell thepleaded, byadmitted demurrer.
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of the corpo-and by-lawsof of tlieThe violation charterallegation
Gould. Thefromis the citationration toequally accordingimperfect,

on, shouldthem reliedor, least,and at that ofcharter by-laws, part
can-the courtfacts of whichhave recited. areTheybeen especially

knows nothing, exceptingand itnotice,not take of whichjudicially
and thein as far to its notice theby pleadingsas arethey brought

ofwhat the resultis court to determineIt for theimpossibleproofs.
andandlaw, by-lawsthe in connection the chartergeneral taken with

to the will be.alleged,factsapplied
in of theare violationthen,The that the facts chargedallegation,

insuffi-beingand of charter and of thelaw, by-lawsthe corporation,
demurrer, and the can-isciently by questionnot admitted thepleaded,

course, bemaynow ofbill,not be the court. Thebydetermined
and takenso as of the charter by-laws,amended to show what part

in thebyconnection with the has been violatedgeneral law, proceed-
of.ings complained

asThe had been assigneddemurrer is ore terms. If the objection
cause have been at onceof it is that woulddemurrer, the billprobable

and an would have beenamended, answer so that the matterfiled,
facts,for the determinationready denied,the of if orinvestigation the

of the law a on theby hearing bill and answer.
For this to bereason, desired,the if allowedamendment, ought

without terms.

bill,J. The in ofLadd, the that the actsallegation complained
were in ofviolation of is not the demurrer. Matterlaw, byadmitted

islaw in of sub-not, law,more than at aequity any proper subject
and,averment,stantive or notavoidance,of traverse or consequently,

a of ofadmission in the It is the thesubject provincepleadings.
court to I not able tothe law to the facts and have beenapply alleged,
find in oflaws of state theanything whereby depositthe thisgeneral

funds in thecorporate waythe directors of a railroadby corporation,
itcourse,of is to be understoodcomplained here, is Ofprohibited.

that we are not under what circum-demurrer,thisconsidering, upon
andstances it to the in-rightsbe the of the courtmight duty protect

terests of its directorsenjoiningin a bystockholders corporation
funds. It isagainst any ofuse or thespecified disposition corporate

notcase,in that there doessufficient, ap-the of thepresent position
to of absolutelybe actspear any complainedlaw thegeneral making

illegal.
the defendants were inBut that acts ofthe bill thealleges,further

of the Thosecorporation. por-violation of and by-lawsthe charter
vio-it is claimed have beentions of whichby-laws,the charter and

court; andnot before theand so arelated, bill,are not set out in the
ofwhether thesay depositit is tofor the courtobviously impossible

a viola-wascharged,in the waythemoney to corporation,belonging
it isreason,this plainnot. Fortion of and orby-lawsthe charter

it stands,the as nowon billa for thedecree entered plaintiffcannot be
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and the demurrer must be the amendssustained, unless hisplaintiff
bill so much ofby by-lawsout the charter and of thesetting corpora-

willtion as show the court the shouldwhether he asks beinjunction
granted.

I that the amendment shouldagree allowed, terms,be without for
the thereason chiefgiven by justice.

Smith, J. bill that the ofThe directors the Concord Rail-alleges
road have or loaned to certain individuals andCorporation deposited,

sums of in ofmoney, violation law and the chartercorporations, large
by-lawsand andof the asks that becorporation, they may enjoined

from such acts.
It is never to thenecessary state law of the land ingeneral any

The courts are bound to law know itpleading. the as toapply they
the inbe, to facts stated the pleadings, without toregard any errone-

ous statement of the law inmade those v.Murch Concordpleadings.
Railroad, 29 N. H. 32.

billThe does not recite that portion of the and by-lawscharter of'
allegedthe it iscorporation, which have Thisbeen violated. is as

itnecessary as is to recite factsthe which the withinbring case the
of a statute. Suchprivate statutes must beoperation private proved

as and dofacts, courts not take ofjudicial notice them.
inferences,or law,or matters of toArguments, not be statedought

in ifand, theythe willpleadings, stated, not be taken as admitted,
denied,not if the facts on whichthough the conclusions are founded,

theyand from which aredrawn,are denied orproperly by*avoided the
of facts. 1 Ch. Pr.allegation new Daniell’s Pl. & 602.601, Merrill

v. 45 N. H. 133.Plainfield,
As a demurrer admits only such as areallegations well itpleaded,

case,infollows that facts this inthe to violation of thecharged be law,
and the andof charter of theby-laws corporation, being insufficiently

are not admitted demurrer.pleaded, by the
The the andbill, under ofpractice state,statutes this can be

amended, and I think it should be without forterms, the reasons given
chiefby the justice.

allowed,Demurrer unless the amends.plaintiff

Sawyer.Watts v.9, 1874.December
sold,In an action of forassumpsit not itaccepting goods thatappeared

the defendant to take the and the theiragreed goods costpay plaintiff
same;for the there was also evidence to that heshow after-tending

Meld,refusedwards to his contractperform theby accepting goods.
that a nonsuit not becould ordered even there no evidencethough were
as theto cost of the goods.


