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and the demurrer must be the amendssustained, unless hisplaintiff
bill so much ofby by-lawsout the charter and of thesetting corpora-

willtion as show the court the shouldwhether he asks beinjunction
granted.

I that the amendment shouldagree allowed, terms,be without for
the thereason chiefgiven by justice.

Smith, J. bill that the ofThe directors the Concord Rail-alleges
road have or loaned to certain individuals andCorporation deposited,

sums of in ofmoney, violation law and the chartercorporations, large
by-lawsand andof the asks that becorporation, they may enjoined

from such acts.
It is never to thenecessary state law of the land ingeneral any

The courts are bound to law know itpleading. the as toapply they
the inbe, to facts stated the pleadings, without toregard any errone-

ous statement of the law inmade those v.Murch Concordpleadings.
Railroad, 29 N. H. 32.

billThe does not recite that portion of the and by-lawscharter of'
allegedthe it iscorporation, which have Thisbeen violated. is as

itnecessary as is to recite factsthe which the withinbring case the
of a statute. Suchprivate statutes must beoperation private proved

as and dofacts, courts not take ofjudicial notice them.
inferences,or law,or matters of toArguments, not be statedought

in ifand, theythe willpleadings, stated, not be taken as admitted,
denied,not if the facts on whichthough the conclusions are founded,

theyand from which aredrawn,are denied orproperly by*avoided the
of facts. 1 Ch. Pr.allegation new Daniell’s Pl. & 602.601, Merrill

v. 45 N. H. 133.Plainfield,
As a demurrer admits only such as areallegations well itpleaded,

case,infollows that facts this inthe to violation of thecharged be law,
and the andof charter of theby-laws corporation, being insufficiently

are not admitted demurrer.pleaded, by the
The the andbill, under ofpractice state,statutes this can be

amended, and I think it should be without forterms, the reasons given
chiefby the justice.

allowed,Demurrer unless the amends.plaintiff

Sawyer.Watts v.9, 1874.December
sold,In an action of forassumpsit not itaccepting goods thatappeared

the defendant to take the and the theiragreed goods costpay plaintiff
same;for the there was also evidence to that heshow after-tending

Meld,refusedwards to his contractperform theby accepting goods.
that a nonsuit not becould ordered even there no evidencethough were
as theto cost of the goods.
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the value of the of their cost.Evidence of is admissible-ongoods question
was madememorandum,a a witness knew when it to beWhether which

correct, evidence,to the whether thecan as Avit-go jury depends upon
ess, it,u after fact from memory.is able to state theexamining

F. Watts for notAssumpsit, Sawyer,Jacobby Benjamin against
sold. The offered in evidence theaccepting goods plaintiff folloAving

ofand which werewriting signature delivery properly(the proven),
““ as a memorandum of the made the Sun-agreement by parties.”

I have thiscook, This certifies thatSept. 28, day bought1871.
stock and of B. F. inWatts,the fixtures store-wagon)(including

himBartlett’s and am to their cost for the same. Jacobblock, pay
aSawyer.” witness,The called H. Hartwell as whoHenryplaintiff

1871,that, 23,testified on October he went with Watts to see the de-
fendant. Watts of the defendant whether he intended to takeinquired
the to their trade. The defendant said he hegoods according thought

not;should that he could do with old Bartlett on the store.nothing
saidWatts lie intended the defendant should his thatkeep agreement;

he intended to an ofimmediately to take invoice theproceed goods,—
and invited to at the oftakingthe defendant be the same.present

Watts and store, and,the witness then went to the with the assist-
Name,ance of one the Kame tookto take invoice. doivn andbegan

articles;counted the various the billsWatts hunted ofup purchase,
showing the cost of the The witness then counted orgoods. measured
the and then entries ofgoods, made a schedule the articles andupon

cost,their as shown the bills. The went allby theparties through
in this ascertained amount ofgoods way. They the which wasfreight,

added in cost. vvere in thisdaysthe Fivecomputing occupied way.
Watts Avould schedule,read off the articles from the and when the wit-
ness had defendant,written a of a bill of sale from Watts to thepage
he would hand Watts,it to the witness then schedule,the andtaking

from the schedule Avhile Watts examined the bill ofreading sale.
invoice,the of the defendant intoDuring frequentlythe came thetaking

store and said nothe should take the The were sold atgoods. goods
on 14,auction Hartwell asNovember the witness auctioneer.acting

store,Just before the the defendant came into the andsale, said, —“Gen-
tlemen, I wish that I am readyto take notice now to take theseyou

with Mr. and Igoods, Watts,to trade forbid the sale.according my
I Iam now to take an invoice of all the of Mr.ready goods bought
Watts, himto our Watts reminded that theaccording agreement.”
invoice had with his and to beknowledgebeen taken opportunity pres-

and toent, declared that he should sell theproceed goods. Holding
hand,the bill of in his Mr. Hartwell announced that thesale goods

sold that and theywould be at so much on the dollar of inventory,
amountwere struck off to Hatch at cents on the dollar of theone 62i

evidence,of the then the bill of sale ininvoice. The offeredplaintiff
““ of soldstated,for the as his counsel wasshowing whatpurpose,”

at brought.”the and what the articles soldauction,
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would beThe court of the that the inadmissiblebeing paperopinion
for the of of the but second-goods, beingthe costshowingpurpose

if the forthat,hand and and it to onehearsay evidence, jury pur-went
it,of declinedit affect in other branchesmight the casepose, improperly

however,to admit that the coun-stating,for anythe evideuce purpose,
witness at thesel of thedirectly, allowingthe witnessmight inquire
sold were thethe goodssame time to examine the whetherpaper,
the soldgoodsand what suminvoice,same of which he took thegoods
amount of theon dollar of the wholethe basis of cents on thefor. 62J

invoice.
thenthis The witness examinedTo theruling excepted.plaintiff

the court.bythe and the questions suggestedansweredpaper,
of the articles,list and descriptionThe offered to show thisplaintiff

within connectioncost,and to show their as of theirvalue evidence
evidence, andthethe other in The court rejectedevidence the case.

the court directed afurther to offer,the no evidenceplaintiff having
nonsuit; to which order the plaintiff excepted.

the ques-transferreddefendant,At the of the the courtrequest
was a suf-tion the defendantbywhether the written agreement signed

ficient of frauds.memorandum within the statute

Marshall for theChase, plaintiff.

an for the defendant.Mugridge,Tapp

memorandum, defendant,J. 1.Ladd, The the datedbysigned
ofsufficient,was the statute frauds.23,1871, withinSept. very clearly

2. I that there wascannot is to claim noconceive what thereground
fordefendant, andbreach, by contract,the of his to take thepay

goods. 1871, went23, he withHartwell testified that on October
Watts,told inWatts to see and then hisdefendant,the the defendant

toaccordingthat thehe lie should not take thehearing, thought goods
trade; the defendantalso, invoice,that the of the fre-takingduring

the goods.came into and should not takequently store,the said he
theThis most a breach of con-evidence tends to showundeniably

defendant; and, further,tract ifby believed,the the evidence hiswere
was at he afterwardsliability fixed the time when offered theto accept

and hadgoods, forbade the sale. The a rightplaintiff to theregard
defendant’s renunciation of the contract as andfinal, such as would

himrelease from infurther itsany Isteps performance. think the or-
ader for nonsuit cannot oe sustained.

3. It is clear that the invoice taken theby withplaintiff, the assist-
ance of Hartwell and Kamo, in the manner stated in case,the was
not admissible to show the cost of the Ifgoods. admissible at all, for

I think it must aany be as memorandumpurpose, made theby wit-
knew,whichness, he at the it was made,time to be andcorrect, then

in case hisonly memory was not refreshed anby examination of it,
so that he could then fromstate, recollection, such matters contained
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IN. H. 282. doFletcher,Kelsea v. 48iu it as be material.might
stock was made up,not to show of what articles theevidence,see why

otsale,at the on the basisas as the each articleprice broughtwell
cent, admissible;down in was notof the set the paper,per prices62£

court, trial,and the of the at the seems manifestthat such was view
the could be to examine thejuryfrom the case. Whether permitted

facts,of those mustfor thepaper ascertaining depend uponpurpose
memorandum,as toadmissible,whether the was a theaccordingpaper

rules of in this on thatwell and well understood statepracticesettled
subject.

4. evidenceoffered to show the value of the asgoodsThe plaintiff
Itcost,the of their which was refused the court.questionupon by

to that no tendencyseems to me evidence of value hasimpossible say
to show cost. In some sense the two terms are convertible.certainly
In of a is what it sellaffairs, the value taken to be willthingpractical

market; sales,hence, is,for in of that of iscost, everythe evidence
the inday admitted on of and I think errorquestion value, there was

this evidence.excluding

J., Smith,C. and concurred.Cushing, J.,

Pearson v. Wheeler. December 9, 1874.

to the it be thatcontrary, presumed,When will what anothing appears
states is his and thatwitness within hisknowledge, knowledge was

derived from sources.proper
defendants,A suit was recover forto loss of thebrought freight against

as trustees of certain to secure themortgages of bonds issuedpayment
Held,a railroad that it was sufficientby to show that thecompany.
trustees,defendants acted as such and had the control and management

such;of the road as that it was not to thatnecessary theyshow were
trustees.actually

Case, & andby John H. Pearson Co. William A. Wheeleragainst
others, to recover for loss and to a of flour occasionedinjury quantity

fire atby Y., 28,1864. ByN. ofOgdensburg, July agreement parties,
J.),the cause was tried the court and a verdict rendered forby (Ladd,

the for which the moved to set aside for$5,995.06, defendantsplaintiffs
the reasons following:

Ohio,in was at onJuly 6,1864, Toledo,the flour question shipped
to theboard a of the Northernpropeller Company,Transportation

11, 1864,at N. It JulyH. arrived atplaintiffs Concord, Ogdensburg
itwhere in either the Northern Transpor-remained the ofpossession

oftation until July 28,1864, partor the whenCompany, defendants,
ly.YOL. 8


