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and the demurrer must be sustained, unless the plaintiff amends his
bill by setting out so much of the charter and by-laws of the corpora-
tion as will show the court whether the injunction he asks should be
granted.

I agree that the amendment should be allowed, without terms, for
the reason given by the chief justice.

Surre, J. The bill alleges that the directors of the Concord Rail-
road Corporation have deposited, or loaned to certain individuals and
corporations, large sums of money, in violation of law and the charter
and by-laws of the corporation, and asks that they may be enjoined
from such acts.

It is never necessary to state the general law of the land in any
pleading. The courts are bound to apply the law as they know it to
be, to the facts stated in the pleadings, without regard to any errone-
ous statement of the law made in those pleadings. Murch v. Concord
Railroad, 29 N. H. 82.

The bill does not recite that portion of the charter and by-laws of”
the corporation, which it is alleged have been violated. This is as
necessary as it is to recite the facts which bring the case within the
operation of a private statute. Such private statutes must be proved
as facts, and courts do not take judicial notice of them.

Arguments, or inferences, or matters of law, ought not to be stated
in the pleadings, and, if stated, they will not be taken as admitted,
though not denied, if the facts on which the conclusions are founded,
and from which they are drawn, are properly denied or avoided by the
allegation of new facts. 1 Daniell’s Ch. PL. & Pr. 601, 602. Merrill
v. Plainfield, 45 N. H. 133.

As a demurrer admits only such allegations as are well pleaded, it
follows that the facts in this case, charged to be in violation of the law,
and of the charter and by-laws of the corporation, being insufficiently
pleaded, are not admitted by the demurrer.

The bill, under the practice and statutes of this state, can be
amended, and I think it should be without terms, for the reasons given
by the chief justice.

Demurrer allowed, unless the plaintiff amends.

DmcTaest: 9 _ Warrs v. SAWYER.

In an action of assumpsit for not accepting goods sold, it appeared that
the defendant agreed to take the goods and pay the plaintiff their cost
for the same; there was also evidence tending to show that he after-
wards refused to perform his contract by accepting the goods. Held,
that a nonsuit could not be ordered even though there were no evidence
as to the cost of the goods.
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Evidence of the value of goods is admissible-on the guestion of their cost.

Whether a memorandum, which a witness knew when it was made to be
correct, can go to the jury as evidence, depeunds upon whether the wit-
ness, after examining it, is able to state the fact from memory.,

AssumpsiT, by Benjamin F. Watts against Jacob Sawyer, for not
accepting goods sold. The plaintiff offered in evidence the following
writing (the signature and delivery of which were properly proven),
“as a memorandum of the agreement made by the parties.” ¢ Sun-
cook, Sept. 23, 1871. This certifies that I have this day bought
the stock and fixtures (including store-wagon) of B. F. Watts, in
Bartlett’s block, and am to pay him their cost for the same. Jacob
Sawyer.” The plaintiff' called Henry H. Hartwell as a witness, who
testified that, on October 23, 1871, he went with Watts to sce the de-
fendant. Watts inquired of the defendant whether he intended to take
the goods according to their trade. The defendant said he thought he
should not; that he could do nothing with old Bartlett on the store.
Watts said he intended the defendant should keep his agreement ; that
he intended to proceed immediately to take an invoice of the goods,—
and invited the defendant to be present at the taking of the same.

Watts and the witness then went to the store, and, with the assist-
ance of one Kame, began to take the invoice. Kame took down and
counted the various articles; Watts hunted up the bills of purchase,
showing the cost of the goods. The witness then counted or measured
the goods, and then made entries upon a schedule of the articles and
their cost, as shown by the bills. The parties went through all the
goods in this way. They ascertained the amount of freight, which was
added in computing the cost. Five days were occupied in this way.
Watts would read off {he articles from the schedule, and when the wit-
ness had written a page of a bill of sale from Watts to the defendant,
he would hand it to Watts, the witness then taking the schedule, and
reading from the schedule while Watts examined the bill of sale.
During the taking of the invoice, the defendant frequently came into the
store and said he should not take the goods. The goods were sold at
auction on November 14, the witness Hartwell acting as auctioneer.
Just before the sale, the defendant came into the store, and said,—*Gen-
tlemen, I wish you to take notice that I am now ready to take these
goods, according to my trade with Mr. Watts, and I forbid the sale.
I am now ready to take an invoice of all the goods I Lought of Mr.
Watts, according to our agreement.” Watts reminded him that the
invoice had been taken with his knowledge and opportunity to be pres-
ent, and declared that he should proceed to sell the goods. Holding
the bill of sale in his hand, Mr. Hartwell announced that the goods
would be sold at so much on the dollar of that inventory, and they
were struck off to one Hatch at 624 cents on the dollar of the amount
of the invoice. The plaintiff then offered the bill of sale in evidence,
¢ for the purpose,” as his counsel stated, ¢ of showing what was sold
at the auction, and what the articles sold brought.”
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The court being of the opinion that the paper would be inadmissible
for the purpose of showing the cost of the goods, heing but second-
hand and hearsay evidence, and that, if it went to the jury for one pur-
pose, it might affect the case improperly in other branches of it, declined
to admit the evidence for any purpose, stating, however, that the coun-
sel might inquire of the witness directly, allowing the witness at the
same time to examine the paper, whether the goods sold were the
same goods of which he took the invoice, and what sum the goods sold
for, on the basis of 62% cents on the dollar of the whole amount of the
invoice.

To this ruling the plaintiff excepted. The witness then examined
the paper, and answered the questions suggested by the court.

The plaintiff offered to show thislist and description of the articles,
and to show their value as evidence of their cost, in connection with
the other evidence in the case. The court rejected the evidence, and
the plaintiff having no further evidence to offer, the court directed a
nonsuit; to which order the plaintiff excepted.

At the request of the defendant, the court transferred the ques-
tion whether the written agreement signed by the defendant was a suf-
ficient memorandum within the statute of frauds.

Marshall § Chase, for the plaintiff.
Dappan § Mugridge, for the defendant.

Lapp, J. 1. The memorandum, signed by the defendant, dated
Sept. 28,1871, was very clearly sufficient, within the statute of frauds.

2. T cannot conceive what ground there is to claim that there was no
breach, by the defendant, of his contract, to take and pay for the
goods. Hartwell testified that on October 28, 1871, he went with
Watts to see the defendant, and the defendant then told Watts, in his
hearing, that he thought he should not take the goods according to the
trade; also, that during the taking of the invoice, the defendant fre-
quently came into the store, and said he should not take the goods.
This evidence most undeniably tends to show a breach of the con-
tract by the defendant ; and, further, if the evidence were believed, his
liability was fixed at the time when he afterwards offered to accept the
goods, and forbade the sale. The plaintiif had a right to regard the
defendant’s renunciation of the contract as final, and such as would
release him from any further steps in its performance. I think the or-
der for a nonsuit cannot ve sustained.

8. It is clear that the invoice taken by the plaintiff, with the assist-
ance of Hartwell and Kame, in the manner stated in the case, was
not admissible to show the cost of the goods. If admissible at all, for
any purpose, I think it must be as a memorandum made by the wit-
ness, which he knew, at the time i was made, to be correct, and then
only in case his memory was not refreshed by an examination of it,
so that hie could then state, from recollection, such matters contained
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in it as might be material. Kelsea v. Fletcher, 48 N. H. 282. I do
not see why evidence, to show of what articles the stock was made up,
as well as the price each article brought at the sale, on the basis ot
62% per cent. of the prices set down in the paper, was not admissible ;
and that such was the view of the court, at the trial, seems manifest
from the case. Whether the jury could be permitted to examine the
paper for the purpose of ascertaining those facts, must depend upon
whether the paper was admissible, as a memorandum, according to the
well settled and well understood rules of practice in this state on that
subject.

4]. The plaintiff offered to show the value of the goods as evidence
upon the question of their cost, which was refused by the court. It
seems to me impossible to say that evidence of value has no tendency
to show cost. 1In some sense the two terms are certainly convertible.
In practical affairs, the value of a thing is taken to be what it will sell
for in the market; hence, evidence of sales, that is, of cost, is every
day admitted on the question of value, and I think there was error in
excluding this evidence.

Cusming, C. J., and SmitH, J., concurred.

Prarson v. WHEELER. {DrommEr 5

1874,

‘When nothing appears to the contrary, it will be presumed that what a
witness states is within his knowledge, and that his knowledge was
derived from proper sources.

A suit was brought to recover for loss of freight against the defendants,
as trustees of certain mortgages to secure the payment of bonds issued
by a railroad company. Held, that it was sufficient to show that the
defendants acted as such trustees, and had the control and management
of the road as such; that it was not necessary to show that they were
actually trustees.

CasE, by John H. Pearson & Co. against William A. Wheeler and
others, to recover for loss and injury to a quantity of flour occasioned
by fire at Ogdensburg, N. Y., July 28, 1864. By agreement of parties,
the cause was tried by the court (LiapD, J.), and a verdict rendered for
the plaintiffs for $5,995.06, which the defendants moved to set aside for
the reasons following :

July 6, 1864, the flour in question was shipped at Toledo, Ohio, on
board a propeller of the Northern Transportation Company, to the
plaintiffs at Concord, N. H. It arrived at Ogdensburg July 11, 1864,
where it remained in the possession of either the Northern Transpor-
tation Company, or the defendants, until July 28, 1864, when part of
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