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that,tpnext prioror the election20,1870,the of Februaryelection
votedanalboard was presentvalid A of eitherwere elections. quorum

of anunder colorin office,actingthe wereTheyassessment. eleyioi^
collateral'sand the cannot be questioned,of their electionlegality

|this suit. \\
first cl‘f|admissible. Thetrial notThe records used on the were

ijoffice, bywere keptin the recordswasonly was sworn. While he
Tilhis name to another.ofson. He could not thedelegate signing

qualified!wasneversworn, and, consequently,clerk never waspresent
oradmissibleevidence wasthen, records,There nobeing, legal parol

the acts of the company.
thethe upondo not find occasion toany compliment plaintiffsWe

ofin the affairs themanaged company.manner which their officers have

0. and concurred.Cushing, J., Ladd, J.,

on whether the notesUnless the defendant elects a trial the question
there must bewere obtained fraudulentby representations,

theJudgment plaintiffs.for

Garland Towne.v. December 9, 1874.

situated Elm street inthe owner of a onbuilding,defendantThe was
Manchester, ice,of said andand to the street. Snowextending margin

off, sidewalk,theroof,on the slid striking uponhad accumulatedwhich
’ Held,the that itdemurrer toand the Onplaintiff.injured declaration —

of duewant care on theanya for the whetherjury partAvas question
defendant caused theof the injury.

nuisance,street,that the is a andA so erected its roof overhangsbuilding,
Stats.,an indictable offence. Gen. chap.erection and maintenanceits

the directto the were70, sec. 11. If the injury passenger consequence
needin defendant not be averred oract,this 'theof unlawful negligence

proved.

Nancyagainst Towne, neg-on Garland forcase, by LucyAction the
in thatallegesthe declaration on the fourthThe first countligence.

inD. was a Manches-1878, highwayA. thereday February, publicof
sidewalk,of there is aElm on either side whichstreet,ter known as

1873, the defendant thewasetc.; day February,on said fourth ofthat
andstreet,Elm toextendingsituated on said upowner of a building

is so as to ob-said constructedbuildingof said whichstreet,the line
and to formaccumulate,it to iceand to causesnow,the fall of thestruct

into street andsaid Elm uponand tothereof,on the roof be precipitated
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the sidewalk so used as onaforesaid, street;the east side of said and
the plaintiff avers that on said fourth ofday 1873, she wasFebruary,

andujassii^g foot,on on saidalong, sidewalk, as she lawfully might,
1thata ice,of whichlarge quantity had accumulated and formed onBpd

¿said ofbuilding defendant,■ the was and fellprecipitated theupon/
M-Dintiff.

first,second count is like the that it anexcept contains allega-H/íhe
Bpn that the roof and eaves of the defendant’s overbuilding project

“into Elm street,Bmd and also Andthe following: while so passing
and said«.long aforesaid,on sidewalk as a of andlarge quantity ice snow,

'which had accumulated on the roof of saidthe defendant’s said building,
and which the said defendant, wellthough thereof, hadknowing long
and negligently suffered to be and remain the roof and ofupon eaves
the aforesaid, the life and ofbuilding endangering limbs those having
occasion to over and said street, was andpass along fellprecipitated

theupon head,”her theplaintiff, striking upon etc.
The defendant demurred, generally, to ofeach the counts of the

declaration, and the questions thereon werearising reserved.

Morrison, forHiland, theStanley plaintiff.

S. N. Bell, for the defendant.

J. InLadd, cause,the trial of this I think it will be for the tojury
whether ofsay the which theinjury plaintiff bywas causedcomplains

the that wantis, care,the of due onnegligence, the of the defend­part
Iant. the fact that slidice from the roofsuppose the sidewalkupon

on this occasion is evidence to be considered onparticular the general
;of the defendant’s Iquestion andnegligence see no reason thewhy

not findjury might legally from thatnegligence circumstance ifalone,
It was the of theunexplained. general duty defendant to theprevent

and sidewalk;of snow ice from her roofsliding the she wasupon
bound to such a result the ofguard against by exercise due and proper

therefore,When,care. the she was thus bound tothing guard against
and I should say res and if noprevent happened, ipsa loquitur, expla­

offered,nation the findjurywere without othermight negligence proof.
It is London,much like the recent case of v. TheKearney Brighton, &

Q. There,c. Railw. 6 B.Co.,Law 759. as the wasRep., plaintiff passing
along a under a of thehighway railway bridge defendants, which was
a on agirder bridge resting brick wall with aperpendicular pilasters,

from ofbrick fell the one of the on which ofone thetop pilasters
rested; train hadgirders Thepassed just previously. question was,—a

whether, there no other evidence of a forbeing negligence, verdict the
stand; held,could be allowed to and it was thatplaintiff the defendants

bound to use due care in the inbeing thekeeping bridge proper repair,
offalling the brick was evidence from jurywhich the infermight neg­
in the defendants.ligence

It has been thatthought the laid in Fletcher,doctrine down v.Rylands
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Law 1 Law 3 H. L. 3kRep., 65, error,Exch. affirmed on Rep., j
to cases of this In that case defendantsapplicable sort. the consts

asd reservoir land illbyon from the plaintiff’s collieryseparated t
land; andveiling reservoir,mines the site of the under partunder

land, andworked,the had been the hahintervening formerly plaintiff
interveningworkings lawfully inin liis own and theby collierymade

land, an communication his own collierjTbetweenopened underground
the',and old underthe the reservoir. It was not known toworkings

¶defendants, bynor to them in the construction ofany employed"person
the such thatreservoir, existed,that communication or there were any
old site of reservoir,under the the and the defendants wereworkings

but, fact,not of in the waspersonally any negligence; reservoirguilty
leading- downconstructed over five old shafts to the Onworkings.

the reservoir downfilled, shafts,the water burst these and flowedbeing
the into theby Held,communication mines.underground plaintiff’s

of H. G.reversing the of the court &judgment exchequer (3 774),
that the caused.defendants were liable for the sodamage

In the of thecourt, by BlaCKBüRN,the decision isopinion J., placed
anddistinctly who,on the that one for hisemphatically ownground

there,his and andpurpose, brings land, collectsupon keeps anything
likely to do if ismischief it allliable for theescapes, prima fade

isdamage which the natural of its is,Water inconsequence escape.
this in withrespect, the same beasts wont to rove andput category do
mischief, and noxious odors. And the samefilth, view was taken by
Lord Chancellor, LordCairns, and whoOranworth, delivered opinions
in the bouse of lords.

I am not aware that court on this side theany Atlantic lias sogone
;far as Ithis and it he awould not toapprehend only thatsurprise,

class of our in variouslarge engagedpeople manufacturing operations,
who use to their and for thatwater-power propel machinery, purpose
maintain thereservoirs, but to to hold inlegal case ofprofession, that,

reservoirs,the of such there isbreaking away no of care orquestion
to that has thusnegligence tried,be but he who accumulated water in”“a hisnon-natural state on own is atliable, all events aspremises

inlaw,matter of it thecase for caused it.escapes, damage Seeby
New York v. 2 ButDen. 433. thathoweverMayor Bailey, mayof

snow,it is to in mindbe, be borne that ice and although the material
of are,which are isthey composed water, nevertheless, solids, and, as
such, control,are no more liable to and theescape pass upon premises

andof an do thanmischief,there other solidadjoining proprietor any
construction,of a similar thatbodies material of likeis, specific gravity

Water,and external on ahand, beingform. the other theliquid, par­
ticles of move iseasily other, seekingwhich each aupon constantly

and a which mustlevel, so exerts constant force be re­constantly
;strained and all the mischiefs of an inundation are certain to follow

for control.away of the barriers erected its This is itsbreakingthe
as as it cattle to rove and anature much is the nature of eat neigh­

filth a orcorn, offensive,bor’s or of from to be of unwliolsomeprivy
VOL. 4lv.
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neighborair athe whichdiffused,to so as to contaminatebe
to breathe.^^■mpelled

has,of landit is safe to that the ownersaya general proposition,^Vs
; and that righta use of histo make reasonable property e^­^Bght

asearth’s surface toBids to an distance above theas Avell unlimited
R for a foundationmayHe not only digunlimited distance below.

his asmay■nd a as as but he erect buildingcellar hedeep pleases,
time,all toc'ourse,into the aair,as he the offliigh pleases subject

ip. fhe. sic utere tuoof contained maximthe doctrineproper application
and forbuildingsut Icedas. maintenance ofalienum non The erection

of land. Ofcustomaryor a and reasonable usehabitation business is
erections, to thein such must be heldland-owner, makingcourse the

toothers,the ofinfringing legalof all due care against rightsexercise
affected,and to benature of the interestsby rightsbe determined the
climate,In thisof each case.particularand all the circumstances

duringfall in at intervalssnow is sure to considerable quantitieswhere
in to meltand sure the endyear, equallya considerable of theportion

intoin the form of water or ascendand find its back to the earthway
the exer­must held toundoubtedlythe clouds as the builder bevapor,
from theto othersagainstcise of all due and reasonable care injury

known lawsto thecauses, accordingof these natural operating,effect
statenature, naturalin of as altered from theirthingsof the situation

his own acts.and condition by
BRON­to byI that class of cases referredthink this case falls within

in Executorsin and usefulC. his elaborateJ., opinionSON, Radcliff’s
willit is held that a manY., 200,4 N. wherep.v. Mayor Brooklyn,of

his ownof enjoying propertynot be answerable for the consequences
an has re­unlessusually enjoyed, injuryin the such isway property

skill hisof care or on part.to from the want propersulted another
v.in first to Rylandsstated the head-noteThe doctrine is clearly

“: the3 H. L. 330—as follows WhereasFletcher, Rep.,reported —Law
in theor uses his landof land, negligence,owner without wilfulness

be occa­therebymischief shoulduse,of itsordinary thoughmanner
aThis isin damages.”will not be liablesioned to his heneighbor,

re­and must not beof a general legal proposition,broad statement
of evi­any questionof opinion upon specificas angarded expression

of thison the trial case.dence that arisemay
examina­found, on carefulviews bemayIt is thesequite possible

in Mas­recent decisionswith thetion, not so much at varianceto be
251,Mass.Associates,v. 101in ofsachusetts, the case FiftyShipley

both the learnedalthough106 as at first194, they appear,and Mass.
to re­of court gave expressionthe thewho delivered opinionsjudges

havev. Fletcher may ap­ofthat the doctrine Rylandsmarks implying
I finddiffidence,withwhich, very greatin such a case,plication —to

unable to agree.myself
snowthehis ownmust, premisesIf man at all hazards,a keep upon

hisroof ofthebyin fall to the earthis arrested its naturalwhich
con-absurd,not toinconvenient, sayit to me some veryseemshouse,
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aknow that in this climateWe all fallheavyfollow.sequences may
immediately wind;followed byof snow is not unfrequently and,

a if not an inevitablewhen that it is probable consequencehappens,
in its natural andsnow, fall,that the has been arrested accumu­which

the wind inroofs, bylated on be carried offfand a dif­depositedwill
roof;—it would rested but for thefinallyferent from where haveplace

in ininstances, the act of the land-owner maintain­hence, very many
his with the natural ofing concurring operation thebuilding, ele­

ments, will of an adjoining proprietorcast the snow withpremisesupon
such would not havewhich, otherwise, adjoining been an­proprietor

incumbered, or I do not see such anoyed, why doctrine, ifdamaged.
to and would notstrictlycarried its resultslogical applied, practically

I whichthe of cities. think thebuilding injury results inprevent
such a from and use thecustomary bya reasonableway, land-owner of
his would doubtless be a veryhe due careproperty, using (which high

of hiscare) to to does fur­degree guard against damage neighbor, not
action,nish a of must be ascourse but damnumlegal regarded absque

I make this remark with reference to theinjuria. simply supposed
case;of doctrine of v. Fletcher to thisthe and Iapplication Rylands

ofabstain from extended discussion thepurposely any legal questions
case,which may arise in the because those can bequestions better and

shqwnmore facts,considered when the actual asintelligently aupon
trial, are before us.

is,The conclusion I come to that the mustdemurrer be sustained as
count,to the first and overruled as to the second.

Cushing, C. J. The declaration contains two counts. In the first,
it is thatalleged the defendant’s isbuilding the side ofplaced by the

and so constructed that the andhighway, snow ice may accumulate
roof,the street;and from the roof fall into the andupon it does not

or want of inallege any due care the construction ornegligence manage-
ment of law, if,the and therefore as thatbuilding, assumes under any
circumstances, snow and ice should fall from roofthe and ainjure pas-

in the the defendantsenger would be liablehighway, absolutely.
The second count that the roof wasalleges constructed so as to over-

that,the and the ofhang highway, through thenegligence defendant,
the snow and ice fell into the street and theinjured plaintiff.

292,In Brown v. 6 Cush.Kendall, Shaw, J.,C. says, arguendo, “If,—
in a lawful aact, casualtythe ofprosecution accidentalpurely arises,
no action can for anbe therefrom.”supported injury arising

“ In term, care, maythis it beusing ordinary toproper state that
what constitutes care will with theordinary vary circumstances of cases.
In it that kind and ofgeneral, means care whichdegree andprudent
cautious men as isuse,would such therequired by ofexigency the
case, and such as is tonecessary guard against probable danger.”

“ To accident, or,make an or as the lawcasualty, sometimes states
it, inevitable it must an accidentaccident, be such as the defendant
could kindnot avoided of the andbyhave the use degree of care
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tonecessary the and in the inexigency, circumstances which he was
placed.”

It to thatme the eminent who theappears judge delivered opinion
in case has inthis these few words agiven clear and intelligible state­

a ofment of law of universal In the caseprinciple ofanplication.
442,v. N.Brown H. theCollins,53 doctrine laid by Shaw, J.,down C.

in of v. 6 292, us,the case Brown Cush. andKendall, byabove cited is
and veryaffirmed after a andapproved discussion,elaborate exhaustive

and must now be taken to be law ofthe New ThereHampshire. may
where verybe cases the fact that the hasaccident mayhappened justly

be considered as evidence to showtending neglect.
discussion,In case itthe under is not defendant,that inalleged the

and maintaining her haderecting building, violated local statuteany
of ofby-law Manchester,or the nor itcity does that the act ofappear

anderecting maintaining unlawful,the was de-building that the—so
is not has care;fendant liable unless wantthere been a of and thedue

offirst count the declaration, which seeks to absolutely,hercharge
becannot maintained.

11,Gen. cli.By Stats., 70, sec. the erection or of acontinuance
or over isbuilding upon any indictment andhighway bypunishable

fine, buildingand the so is If,erected a nuisance. therefore, the
of the is, thebuilding defendant as in second count of thealleged

declaration, so tobuilt as over it is atheplaintiffs project highway,
nuisance, and it an beingthe of Thismaintaining indictable offence.
so, to plaintiffthe the would to haveinjury appear bybeen produced

unlawful act the defendant,the of and wouldshe be liable without
ofproof negligence.

C. IFOSTER, J.,C. C. withagree learned brethren firstmy that the
in thecount declaration thatplaintiff’s cannot be and thesustained,

demurrer thereto must be allowed. The second count not only alleges
want ofandnegligence care iii the snow andpositive proper suffering

and,ice to accumulate her and remainbuilding to more-upon there,
”“the wasover, buildingthat so constructed as fallto obstruct the of

ice and it tosnow and cause accumulate andthereon, to cause ice to
form on the roof and be the sidewalk but itprecipitated below,upon ”“also contains the distinct that roof and ofallegation the eaves the

“ street,”anddefendant’s over into Elm thusbuilding project charging
a innuisance,the defendant with violation ofmaintaining express

must,law. theThe demurrer to second countstatutory therefore, be
overruled.

allegationIf of the ofthe the and over andprojection eaves roof
on cause,into street should be the the thethe trial ofproven plaintiff

to a without ofverdict, anywill be entitled evidence actual negligence
or want of care on the of the defendantpart being required.

of the andnuisance,The existence the therefrom -to ainjury person
care on hisordinary are sufficient to sustain anusing part, againstaction

the author or maintainer of the nuisance. Shearman & Redfield on
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sec. and Elliot N. H.Negligence, 363, cited; Concord,authorities v. 27
208.

consideration,of this I hold thatIndependently am not toprepared
the fact of ofmere the to the from the the iceinjury plaintiff falling
from the defendant’s roof is thanmore evidenceanything competent
for the consideration of the of defendant’squestionthe thejury upon

I amnegligence. not to that it is evidencesayprepared prima facie
of innegligence, so far as evidence thus denominated is sometimes
said to be to tosufficient defendant assumerequire the thenceforward
the burden of or to rebutproof, any from the fact.presumption arising
The fact raises no nor Ittouches the burden ofpresumption, proof.
is which,evidence with or without other evidencesimply, bearing upon
the general of the consider andquestion maynegligence, jury weigh.

The ofgeneral reasoning Ladd,brother as in hismy expressed
opinion, seems to me and it notCertainly,sensible. islogical opposed
to any in this its notauthority state, though results have been expressed
as settled law.

Demurrer as tosustained and overruledas to second.count,first

9,DecemberBaker v. Chase. 1874.

In order that the title a personalto chattel of the stat-pass by operation
ute of limitations, there must least some orat be use ofappropriation
it, or it,some of anact dominion over with absoluteinconsistent right
of owner,thein and as theproperty such would foundation anlay of
action for its recovery.

In 1861 the aplaintiff of land on which werepiecebought lying some'^stones, thesplit of the defendant. For more than sixproperty years
the stones were not and claimmoved either no ofby ownershipparty,

Held,them was asserted the titlein either to the other. that to theby
didstones not pass to the virtue of the statute.plaintiff by j

Trespass, cl., Chase,James Baker Amos forby against enteringqii.
the close and bystone. Tried the court asplaintiff’s carrying away

1848,the general issue, and a In Enoch own-upon Gove,special plea.
farm,a aing verbally with the defendant’s father to sell himagreed
rock, or all he wished five Thelarge it,to from for dollars.quarry

dollars andfive was and defendantpaid, the defendant’s father the
that would aagreed out the and each havethey stonesplit jointly part,

the defendant’s father to what for the underpinningtake he wanted
of a house lie and to rest. Abuilding,was the defendant have the

of outnumber were them more than a weekbyemployed splittingmen ”“stone,the Enoch Gove his withassisting, changingand sons works
the inassisted out stone in otherdefendant, placeswho Enoch splitting


