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sec. and Elliot N. H.Negligence, 363, cited; Concord,authorities v. 27
208.

consideration,of this I hold thatIndependently am not toprepared
the fact of ofmere the to the from the the iceinjury plaintiff falling
from the defendant’s roof is thanmore evidenceanything competent
for the consideration of the of defendant’squestionthe thejury upon

I amnegligence. not to that it is evidencesayprepared prima facie
of innegligence, so far as evidence thus denominated is sometimes
said to be to tosufficient defendant assumerequire the thenceforward
the burden of or to rebutproof, any from the fact.presumption arising
The fact raises no nor Ittouches the burden ofpresumption, proof.
is which,evidence with or without other evidencesimply, bearing upon
the general of the consider andquestion maynegligence, jury weigh.

The ofgeneral reasoning Ladd,brother as in hismy expressed
opinion, seems to me and it notCertainly,sensible. islogical opposed
to any in this its notauthority state, though results have been expressed
as settled law.

Demurrer as tosustained and overruledas to second.count,first

9,DecemberBaker v. Chase. 1874.

In order that the title a personalto chattel of the stat-pass by operation
ute of limitations, there must least some orat be use ofappropriation
it, or it,some of anact dominion over with absoluteinconsistent right
of owner,thein and as theproperty such would foundation anlay of
action for its recovery.

In 1861 the aplaintiff of land on which werepiecebought lying some'^stones, thesplit of the defendant. For more than sixproperty years
the stones were not and claimmoved either no ofby ownershipparty,

Held,them was asserted the titlein either to the other. that to theby
didstones not pass to the virtue of the statute.plaintiff by j

Trespass, cl., Chase,James Baker Amos forby against enteringqii.
the close and bystone. Tried the court asplaintiff’s carrying away

1848,the general issue, and a In Enoch own-upon Gove,special plea.
farm,a aing verbally with the defendant’s father to sell himagreed
rock, or all he wished five Thelarge it,to from for dollars.quarry

dollars andfive was and defendantpaid, the defendant’s father the
that would aagreed out the and each havethey stonesplit jointly part,

the defendant’s father to what for the underpinningtake he wanted
of a house lie and to rest. Abuilding,was the defendant have the

of outnumber were them more than a weekbyemployed splittingmen ”“stone,the Enoch Gove his withassisting, changingand sons works
the inassisted out stone in otherdefendant, placeswho Enoch splitting
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allawayfatherThe defendant’s hauledfarm for Enoch’s use.on the
tohauled all be then bad occasionwanted, awayand the defendantlie

out, which, 1872,of infor the removalleaving the threeuse, split
were for eachTwo of the three split door-steps,this suit is brought.
wide;and for underpin-half feet three feet the otherlongand anine

drawn aand wide. were fewinches Twolong eighteenseven feetning,
underlittle,-wasmoved a and sticks or stones putthe otherfeet, and

and not afterwards1848, theywhen were werethem, theyin split;
in The defendanttill defendant carried them 1872.awaymoved the

after 1848.that he had out two or three yearshauled someaway split
his;that after he tookbut,understood the three wereHe has always

did said1851, anyhe neither nor to setanything upsome in 1850 or
left until six or after defend-eight yearsthose that wereclaim to the.

and both claimedwhen the defendant theland,ant the plaintifl'bought
farmtheyears leavingGove died about twenty-five ago,them. Enoch

children, and, it,in division of which thetheir the uponto his part
itLevi,H. and who to theconveyedto Williamstone were passed

that the were splitin 1861. The knew stoneApril, plaintiffplaintiff
some that wereand his father. The hauleddefendant plaintifftheby

house ofin 1848 for of theat the same theplace underpinningsplit
had.father, and hauled that the defendant’s brotheronethe defendant’s

deed, was saidnothingin the andNo stone were reserved plaintiff’s
thatthe farm. There was no evidenceboughtabout stone when he

did thesaid or about stoneanythingGove or his children everEnoch
inis stated thisthem, whatdisclaimingof orby claiming exceptway

did not toof the stone occurof the ownershipcase. The question
it.the or when soldfarm, they Theywhile ownedtheyhis children

or on the Thebelief, understanding, thought subject.had no opinion,
farm.the stone with thethat he he boughttestified supposedplaintiff

thethe three stones was withoutentry to removeThe defendant’s
to the to knowdefendant plaintiffconsent. The appliedplaintiff’s

toanswer,and made no exceptwould theobject; plaintiffwhether he
done the defendant’sby entryas his. The damagethe stonesclaim

defendant,thestones, away bywhen carriednominal. The threewas
is to the wholebybe rendereddollars.twenty Judgmentwere worth

factsforegoingof law and fact as thesuch conclusionscourt, drawing
to warrant.seem to them

for theMiland,Morrison, plaintiff.Stanley 8f

Muse, for the defendant.Briggs

as well asto draw such conclusions of factJ. court areLadd, The
to warrant. I think thein the case seemas the facts statedlaw,

in knew1848,that the plaintiff,facts stated warrant the conclusion
arisen,hasthisstones, controversyin the about whichthat the property

Gove; .that also knewit is heveryof Enoch and probableoutpassed
the defend-1as well betweenat that all the terms of the bargain,time
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ant’s It isfather and and bis fattier.Gove, as tlie defendantbetween
to be theenough, however, prop-that he knew the stones ceasedthen

erty of be of theEnoch of that toand, course, they partceasedGove,
did notIt is orrealty. sup-of no whether heconsequence supposed

to him. Hav-pose H. and Govethey the deed of Wm. Levipassed by
ing by beingonce had the character of chattelsthemuponimposed

thesplit deed,out and whateverbydid not thatmoved, they pass
in theparties had donemay have unless beensomethingsupposed,

realmeantime to with their character ofclothe them again original
estate. at all.What ? The shows nothinghad to them casehappened

had not fromThey use, spotto or moved theanybeen appropriated
farmwhere had neverthey were left. The owners of theoriginally

said or a to them or other-done claimby way assertingofanything
wise. So I find H. and Leviat the of the deed from Wm.that, time
Gove to deed.bythe and did not thatchattels,wereplaintiff, they pass

Then comes thetheythe have becomequestion prop-whether
of the orerty that has failed toplaintiff by hap-anything happened

pen,-^-that is, theby by par-that has done or omittedanything been
ties since theythe soil onplaintiff became the owner of the which
have deed,been afterallowed to rest. six or theeight yearsFor

was in to Eachnothing done or said reference them.by either party
owner;himself this a ofsupposed to be the but was conditionmerely

mind, which,a mental I no could bestate, by rights gainedapprehend,
by sure,either as to owner-against the other. To the belief hisbe
ship nothing byentertained each a reason was donemight whybeby
either in belief,the of his Such away asserting supposed rights.
however, could not affect the title.

But the had land,of the and theplaintiff laystonespossession upon
it, and this of six or moreyears any-state continued beforethings

wasthing done or said the as to their ownership;even between parties
of the—thereupon that, bythe contends someplaintiff application

statute of I ishis think thatlimitations, they became property.
not so.

re-Undoubtedly of is as one ofregardedthe statute limitations now
pose, owner,and if notcome the of one thechattels into possession
he in theirmay, therebywithout quieted enjoyment.bequestion,
But I in therethink, the should have such effect,order that statute
must be of thesome of some use or enjoymentact appropriation,

such as of action forthing, lay recoverywould the foundation an its
in favor of the owner.

time, and,It is the on his for atrue, rights very longsleptdefendant
if his of a kind to to the assaults of the ele-yieldhad beenproperty

ex-ments, been the andhe would thus saved troubleprobably have
indestructible,;of thethe but stones werepense litigationpresent

lostand defendant hasis,the now not whether theprecise question
the has themgainedthem his butby whether plaintifflong repose,

land his deed in 1861.since he of the underwent into possession
theas knewThere is room inasmuch thethat, plaintiffto argue
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1848,stones became in and to thempersonal that the titleproperty
histhen out of Enochpassed Gove, the ancestor of his grantors,

left,toquietly allowing remain, did,Ihem as where weretheyhe
amounted to there,a license to the owner to wouldstore them which

;until and if so,be revoked thatgood was the owner would doubtless
be entitled to a reasonable intime after such revokedlicense was

334;which to remove them. v. P.Stubbs,Cornish Law 5 C.Rep.,
Q.v.Mellor LawWatkins, 9 B. 400. I how­Rep., myput opinion,

on theever, to will notground already stated, that the title chattels
by of the of someoperation statute limitations unless there bepass

act of ondominion or use the of inconsistent withpart the possessor
an absolute of inright property the owner.

IBut think the utmost that can said thebe with to defend-respect
rightant’s to enter the land for of remov-upon plaintiff’s the purpose

theing stones, admitting that as eversuch theright against plaintiff
existed, is, that he must do so dis-within a reasonable time after the

about orthe inpute five,or It to meownership 1867 1869. seems
Ieven three not ayears time,was and for this reasonreasonable

am opinionof the dam-is to for nominalplaintiff judgmententitled
only.ages

Cushing, Gove, ancestor,J.C. de-that the licensed theAssuming
fendant to let the his wouldland,stones remain that liceuse beupon

;revoked the death of landby the ancestor and the of anddescent the
if the hadso, younger Goves licensed the thedefendant to let stones

land,remain the their of theupon conveyance the land to plaintiff
awould be revocation of the license. But such the licenserevocation of

would not the defendant of He wouldrighthis ofdeprive property.
Wash,be entitled to a it.reasonable time to 1 on Realremove Prop.

549, 550.
isIt from the facts in itapparent, case,stated the that was no incon-

andvenience no to of the land-appreciable pecuniary damage any
to land;owners let the remain andstones the it could not beupon

unreasonable for to longthe defendant let them lie there so as the
soon,land-owners nogave sign however,of disturbed. asbeing So

the haddefendant notice that the to thewas beplaintiff claiming
owner of stones,the he that hismight well understandenough acquies-

incence their his land result ofremaining was the of his claimupon
and not of his itownership, and wouldaccommodating disposition,

then behoove him whole,not to too his On thesleep long upon rights.
I am toinclined think that did notlie off the stones in a reason-get
able time.

It is well enough settled, that the statute of limitations does not
to runbegin accrued,until a of action has and no ofright actionright

could act,accrue in this case until the had or atdone someplaintiff
least somemade inconsistentclaim, with the of the defend-ownership
ant. No such act or claim is shown until less than six beforeyears
the defendant took statute, therefore,the stones. The had notaway
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run so defendant, and,as to barlong the of action of the ofright
couldcourse, not have quieted the title of the There mustplaintiff.

be judgment for the for nominalplaintiff damages.

J.Smith, Chase,These stones remained the ofproperty although
he may have to remove them withinneglected a time.reasonable
Hoit v. Stratton Mills,* term,March(Cheshire, adjourned 1874).
Chase, having omitted to remove them within time,a reasonable is
liable for the to land ofdamage the Baker occasioned hisby entry
to remove them, but not for the value of the stones.

The case finds that the donedamage the wasby entrydefendant’s
must, therefore,nominal. There be

the oneJudgment centplaintiff damages.for for

15,DecemberCountyGee v. Cheshire Mut. Fire Ins. Co. 1874.

The plaintiff obtained a of insurance frompolicy The InsuranceNiagara
barn,Co. on his bouse, and other which contained aproperty, condition

that “if the assured shall have theexisting, existence of thisduring
policy, otherany contract for insurance valid the(whether not)or on
same &e.,property, to,unless consented then this insurance shall be void.”
Afterwards, without or thissurrendering he obtainedcancelling policy,
a from thepolicy defendants on of the samepart which con-property,
tained the usual condition double insurance. theagainst to time theUp
property was destroyed the wasby'fire not aware of theplaintiff condi-
tion in either and acted inpolicy, Meld,faithgood that thethroughout.
insurance in the wasNiagara company within the fair mean-subsisting,

of the in theing condition defendants’ at the time thatpolicy, policy
obtained,was so that the cannot inplaintiff recover this action for prop-
coverederty theby Niagara policy.

Quaere,whether the condition in the far as itso ofNiagara policy, speaks
an insurance,invalid contract is not void for to the con-repugnancyof
tract of of which the isindemnity evidence.policy

The facts were the forfollowing agreed by the ofparties purpose
obtaining the of the courtopinion thereon. The action is assumpsit
on a of insurance.policy

Gee,On first ofday January, 1868,the the Austin W. ob-plaintiff,
tained a of insurance from Eirepolicy NiagaraThe Insurance Company

barns, Marlow,on his and in N. II.house, furniture, Thisproduce
“contained the : And iffurther, thepolicy following providedproviso

assured, or any other or shall haveperson interested, existing,parties
during anythe continuance of this other contract or agreementpolicy,

* 54 N. H.


