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On an indictment for the illegal sale of liquor, and proof of a sale by the
respondent’s wife at their dwelling-house—Held, that it was competent
to prove that the respondent had previously kept liguors for sale at that
Pplace, and that at the time of the sale alleged in the indictment he was
engaged at the same place in the business of selling liquors, as tending
to show the agency and authority of his wife to make the sale in ques-
tion.

Iwprorvent, charging the respondent with selling one pint of spirit-
uous liquor to one Ellen P. Cheney, August 7, 1874.

At the trial, before Smrrm, J., Mrs. Mary Angell, a witness for the
state, testified that on August 7, 1874, she went to the dwelling-house
of the respondent, in Sunapee, in company with Mrs. Ellen P. Cheney,
to whom, she testificd, the respondent’s wife sold one pint of rum.
The witness, subject to the respondent’s exception, then testified as
follows : “ We both asked them both [Colby and wife] if Mr. Cheney
[husband of Ellen P. Cheney] had been there that day after rum. He
[the respondent] said no, but that Mason Ward lLiad been there that
day and got some for him. He said Mr. Cheney stayed back in the
bushes, and did not come to the house. He said to me, ¢ Mr. Clhieney
is on a spree, isn’t he ?’ and that he told Ward he must keep him out
of sight. He said he let Ward have a pint and a half that night for
Mr. Cheney. He said he sold him a pint and a half the Wednesday
before.”” Mrs. Cheney, a witness for the state, testified as follows,
subject to the respondent’s exception: ¢ I told his [respondent’s] wife,
while she was drawing the liquor, that I did not want her to sell my
liusband any more liquor.”

The respondent having testified in his own behalf, testified as fol-
lows upon cross-examination, subject to the respondent’s exception:
“There was a quantity of liquor taken from my house, three or four
years ago, that was kept for sale. I can’t tell how much. It was not
returned to me.” Afterwards, being recalled to the witness stand, he
testified én chief ¢ that there were three or four gallons of the liquor
seized that was returned to him, at the request of Dr. Currier, to be
used for a complaint from which he was suffering.” Dr. D. M. Cur-
rier testified, on behalf of the respondent, that the respondent was suf-
fering from asthma; that some two years ago he prepared some bit-
ters for him, into which he put a little whiskey, and that he might
have prescribed the external application of spirit for a neuralgic aflec-
tion of his feet. This evidence, the respondent claimed, was intro-
duced for the purpose of showing why hie kept spirituous liquor in his
house. Upon cross-examination, said Currier testified as follows, sub-
Jject to the respondent’s exception: ‘1 did not prescribe the constant
use of liquor internally, nor externally, only for the neuralgic affce-
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tion at the time. I should not prescribe the constant use of liquors
internally.”

The respondent and his wife each testified that he never authorized
her to sell spirituous liquor to Mrs. Cheney, or any other person, either
on the seventh of August or at any other time ; and they each testified
that the sale by the respondent’s wife to Mrs. Cheney, August 7, was
without the assent or knowledge of the respondent. No exception
was taken by the respondent to the instructions of the court to the
jury upon the question of what would constitute the wife of the
respondent his agent.

The jury having returned a verdict of guilty, the respondent moved
to set the same aside, and for a new trial, for supposed error in the
foregoing rulings excepted to.

The questions thus raised were transferred to this court.

Fdes, solicitor, for the state.
Burke, for the respondent.

* TostEr, C. J., 0. C. The evidence tended to show a sale of liquor
to Mrs. Cheney at the respondent’s house,—not by the respondent him-
self, but by his wife; and the remaining question in the case was,
whether the 1espondent’s wife acted under the authority of her hus-
band, as his agent and servant, in making the sale.

To satisfy the jury of this, it was clearly competent for the state to
prove that the respondent was, at the time of the alleged sale to Mrs.
Cheney, engaged in the liquor traffic, at his dwelling-house, where the
sale in question was made. The respondent’s own testimony, in_con-
nection with that of Dr. Currier, concerning his previous traffic in
liquors, and the respondent’s own declarations in the presence of his
wife concerning his sale to Ward, on more occasions than one, tended
strongly and legally to establish the authority of Mrs. Colby to make
the sale in question.

The evidence of Mrs. Cheney, that she told the respondent’s wife
while she was drawing the liquor that she did not want her to sell any
more to her hushand, was competent, as it seems to me, as fending
to show, by the silence of Mrs. Colby when thus accosted, her as-
sent to the declaration of Mrs. Cheney, and her substantial admission
that she had been and still was accustomed to sell liquor. This has a
bearing on the question of her general authority. If there can be any
doubt about this, the evidence was, at most, immaterial, and cannot
avail to disturb the verdict.

The rules of evidence applicable to this case seem to have been
clearly settled in State v. Bonney, 89 N. H. 206, and cases thele cited.

CusHing, C. J. I concur in the foregoing opinion.

* SMITH, J., did not sit.
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Lapp, J. T fully agree that the exceptions in this ease must be
overruled. The testimony of Mrs. Angell, tending to show admis-
sions by the defendant that he was at that time engaged in the busi-
ness of selling liquor at his dwelling-hiouse, was properly admitted on
the gquestion whether the sale charged in the indictment was made by

-im through the agency of his wife, or by her in the prosecution of a
separate business in which she was engaged. State v. Bonney, 89 N.
H. 206.

As to the testimony of Mrs. Cheney, to the effect that she told the
defendant’s wife, while drawing the liquor, that she did not want her
to sell the husband of the witness any more liquor, I do not see how
it tended to prove any issue in the case. If the indictment had been
against the wife, and for a sale other than that made at the time of the
remark, her silence might be of some significance; and- her remark,
coupled with the fact that she did not deny the charge implied in i,
might be evidence against her on the question whether she had made
such other sale. As it is, it scems to me it was quite irrelevant. But
I am of opinion that it was entirely immaterial, and that the defendant
could not have been prejudiced by if, and therefore that this exception
should be overruled. I think the same is to be said of the testimony
of Dr. Currrier, on cross-examination, to which the defendant excepted.

Exceptions overruled.
Judgment on the verdict.

Drozbn 15, 1 Brown v. BrowN aND TRUSTEE.

The principal defendant entered into a contract with the trustee to irom
carriages for the trustee, for an agreed compensation. During the prog-
ress of the work, the defendant, without the consent or knowledge of
the trustee (till after the service of the writ upon him), appropriated to
his own use stock and materials belonging to the trustee, giving the
trustee credit upon his books for the stock so used in the sum of $67.15.
The trustee, upon learning of the transaction, did not indicate any disa<
vowal of it by instituting any proceedings against the defendant, nor
did it appear that he found any fault by reason of it. Held, that the act
of the defendant might be considered as ratified by the trustee, who was
entitled in this proceeding to set off the sum of $67.15 against the
amount due the defendant upon said contract.

TrusTEE PROCESS. It appeared at the hearing before Smirm, J., by
the deposition of the trustee, Granville Rowell, taken by the plaintiff,
that the principal defendant entered into a written contract to iron
twenty-four ecarriages for the frustee for the sum of $400; that during




