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On an indictment for the sale ofillegal and a theof saleliquor, proof by
wife at theirrespondent’s itdwelling-house Held, that was competent—

to that the hadprove respondent previously for sale at thatkept liquors
and that at the time of the sale inplace, the heindictment wasalleged

at the same in theplace business ofengaged asselling liquors, tending
to show the and ofagency authority his make the inwife to sale ques-
tion.

pneINDICTMENT, the withcharging respondent ofselling spirit-pint
P.uous to one Ellenliquor Cheney, 7,August 1874.

trial, Smith,At the before J., Mrs. witness for theMary Angelí, a
state, 7,testified that on August 1874, she went to the dwelling-house

inof the inrespondent, Sunapee, company with P. Cheney,Mrs. Ellen
whom,to testified,she the respondent’s wife sold of rum.one pint

witness,The to thesubject respondent’s testified asexception, then
follows : “We both asked them both and if Mr.[Colby Cheneywife]

of Ellen P. had been there that rum.Cheney] after Heday[husband
no,said but that Mason Ward had thatrespondent] been there[the

and him.day some for saidgot He Mr. inback theCheney stayed
‘didbushes, and not come to the house. He said to Mr.me, Cheney’?is on a isn’t he and that he told Ward himspree, he must outkeep

of said hesight. He let Ward ahave and a half that forpint night
Mr. He said he sold himCheney. a and a halfpint Wednesdaythe

abefore.” Mrs. witnessCheney, state,for the follows,testified as
“ wife,to thesubject : Irespondent’s exception told his [respondent’s]

while she was thedrawing that Iliquor, did not want her to sell my
husband any liquor.”more

The testified inrespondent having behalf,his own testified as fol-
cross-examination,lows upon subject to the respondent’s exception:

“ There was a of takenquantity liquor house,from ormy three four
years that was for sale. Iago, can’tkept tell how much. It was not
returned to me.” Afterwards, being recalled to stand,the witness he

“testified in that there were three or four of thegallons liquorchief
him,seized that was toreturned at Currier,the of Dr. to berequest

used for a from which hecomplaint was Dr. D. M. Cur-suffering.”
rier on behalf of thetestified, that therespondent, was suf-respondent

asthma;from thatfering some two years heago some bit-prepared
him,ters for into which he a little and thatput whiskey, mighthe

have the externalprescribed of for aapplication neuralgic affec-spirit
oftion his feet. This theevidence, claimed, wasrespondent intro-

duced for the ofpurpose showing why he in hiskept spirituous liquqr
cross-examination,house. follows,saidUpon Currier testified as sub-

“toject the : I did notrespondent’s exception the constantprescribe
use of norliquor internally, externally, foronly neuralgicthe afiec-
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of liquorsconstant usetion at the time. I should not theprescribe
”internally.

authorizedthat he neverThe and his wife each testifiedrespondent
or other eitherCheney,her to sell to Mrs. any person,spirituous liquor

testifiedtime;on and eachtheythe seventh of at otherorAugust any
wasAugust 7,that Mrs.the sale the toby Cheney,wiferespondent’s

Nowithout exceptionthe assent or of theknowledge respondent.
court to thewas taken to instructions of theby the therespondent

of thethe of what constitute the wifejury upon wouldquestion
respondent his agent.

movedThe a verdict of thejury guilty, respondentreturnedhaving
to in theaside,set the and a for errortrial,same for new supposed

to.foregoing rulings excepted
The this court.questions thus raised were transferred to

Hides, forsolicitor, the state.

Burke, for the respondent.

* J.,0. to show a sale ofFOSTER, iiquor0. C. The evidence tended
to Mrs. at the him-Cheney house, bythe respondent’s respondent—not

wife;self, but his and inby the the caseremaining question was,
whether the the ofrespondent’s authoritywife acted under her hus-
band, servant,as his and in the sale.agent making

To satisfy the of forjury this, clearlyit was the state tocompetent
thatprove the was, at time of the sale to Mrs.respondent allegedthe

Cheney, in the at hisengaged traffic, dwelling-house, where theliquor
sale in inquestion was made. The own con-respondent’s testimony,
nection with that of Dr. his trafficCurrier, concerning inprevious
liquors, the in theand own declarations of hispresencerespondent’s
wife one,his thanWard,sale to on more occasions tendedconcerning

and Mrs.strongly to establish the of tolegally authority Colby make
the insale question.

The evidence of Mrs. toldthat she the wifeCheney, respondent’s
while she anywas the that did not want her to selldrawing sheliquor
more to husband,her it asme,was as to tendingseemscompetent,
to show, the of Mrs. thus herby Colby accosted,silence when as-
sent to the declaration of Mrs. and her substantial admissionCheney,
that she had still This hasbeen and was accustomed to sell aliquor.

on anythe of If there can bebearing question authority.her general
this,doubt about the evidence at and cannotwas, most, immaterial,

avail to disturb the verdict.
The rules of evidence to this case seem to have beenapplicable

clearly in State there cited.206,v. 39 N. H. and casessettled Bonney,

ICushing, C. J. concur in the foregoing opinion.

* Smith, J., did not sit.

TOL.LY. 5
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ILadd, J. thatfully agree the in this mustcase beexceptions
overruled. The of Mrs.testimony to show admis-Angelí, tending

bysions the defendant that was athe that time in the busi-engaged
ness of at hisliquorselling was ondwelling-house, admittedproperly
the whetherquestion the sale incharged the was made byindictment
•im the of histhrough agency wife, or her in of aby the prosecution

inbusiness which she was 39 N.separate State v.engaged. Bonney,
H. 206.

As to the oftestimony Mrs. toCheney, the effect that she told the
wife,defendant’s drawingwhile the that did not herliquor, she want

to sell the husband of the witness more Iany do not see howliquor,
it tended to any issue in the Ifprove case. the had beenindictment

wife,the and for aagainst sale other than that of themade at the time
remark, her of remark,silence be somemight significance; and- her

witlr that didthe fact she not incoupled deny it,the charge implied
be onmight againstevidence her the hadquestion whether she made

is,such other sale. As it it toseems me it was Butirrelevant.quite
I am of that it wasopinion entirely immaterial, and that the defendant
could not have it,been andprejudiced by therefore that this exception
should I thinkbe overruled. the same is to testimonybe said of the
of Dr. onCurrrier, cross-examination, to which the defendant excepted.

overruled.Bxoeptions
on the verdict.Judgment

Brown v. Brown andDecember 15, 1874. Trustee.

defendantThe entered into a ironcontract with the trustee toprincipal
trustee,the for anforcarriages agreed thecompensation. During prog-

work, the defendant,of the without theress consent or ofknowledge
the trustee after the service of the writ to(till upon him), appropriated

and trustee,his own use stock materials to the thebelonging giving
trustee credit his books for the stock $67.15.so used in the sum ofupon

trustee, transaction,The of the didupon learning not indicate any disa-
vowal of it by any the norinstituting proceedings against defendant,
did it that he found fault ofany by Held,reason it. thatappear the act

the defendant be considered trustee,of as ratified theby who wasmight
inentitled this to set off the sumproceeding $67.15of theagainst

amount due the defendant said contract.upon

process.Teusteb It at Smith,theappeared J., bybeforebearing
trustee,of the Rowell,the Granvilledeposition taken theby plaintiff,

that the defendant entered into a contract to ironprincipal written
forcarriages ;the trustee for thetwenty-four during$400sum of that


