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such as shall suit their case as it instands,now and to tlioopposition
which the lawapplication itself makes. cannot theThey apply pay-

ment to an item of the account not The remainder oflegally payable.
the account isplaintiffs’ and by credited,thepaid discharged money
and therefore cannot inthey recover this action.anything

The traffic in is condemnedspirituous liquors by the whichpolicy
has state;caused the enactment of a forstatute its in thissuppression
and as its sale is restricted by stringent limitations, so is its purchase,
so far as a of suchpurchase a incommodity sense be re-may any

thegarded as of regulation.subject municipal
An individual buy and notmay liquor, commit anthereby offence

;theagainst law but a town is not thus lawThe doesprotected. not
toundertake regulate individual,the conduct of an so far as itexcept

strives to him and hisprotect family the ofagainst hisconsequences
intemperance, the excessiveby treating indulgence of his intemperate
habits as a or atcrime, least an againstoffence the order ofgood society;
but, in the case of a town, the law has undertaken to regulate the traffic,
—that is, the as well aspurchase, sale,the of spirituous liquor. Gen.
Stats., 99,cli. 6. Itsec. must be sold with great caution. In ittheory,
is to be sold only for such aspurposes the of acontemplate use arti-pure

;cle and it should b<zonly bysale an such as thepurchased agent townfor
may deem anddiscreet trustworthy. Therefore it is by the lawprovided

Stats.,—Gen. 99,ch. 6—thatsec. no or of a ofinnkeeper, keeper place
public entertainment, shall be a town Andagent. thealthough select-
men may be as asjudicious any person they might asstill, theyappoint,
are constituted the it would seemappointing power, quite ridiculous to
say they might themselves toappoint the office of town agent.

The needs toproposition only be stated to exhibit its absurdity.
Selectmen are entrusted with the ofpower for the inter-controlling,

ests of the inhabitants of a town, the intraffic spirituous liquors, and
if they themselves undertake this traffic, to whom shall they be respon-

?sible The of the statute was toobject ancreate agent who should
be under control, and not irresponsible.

I agree with brethren thatmy there must be
Judgment thefor defendants.

18, 1874.State v. Rollins. December

A for a orcomplaint sufficient,brawl tumult is if themaking offence be
described in the words of the statute.

Such not be heldcomplaint will bad for because itduplicity, contains in
the same acount of another misdemeanor ischarge which insufficiently
described; but such be asimperfect allegation may rejected surplusage.
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Appeal from a of thejustice Thepeace. charged thatcomplaint
“defendants,the on, etc., at, etc., in wit,a certain to inpublic aplace,

certain school-housein which a wassinging-school then and there being
did aheld, make brawl andgreat andtumult, feet ontheir thestamped

floor, hissed, used loud and saucy and of rude,werelanguage, guilty
andindecent, conduct.disorderly The defendants moved to quash

the which was overruled,motioncomplaint, the defend-forma, andpro
ants excepted.

JE.Solicitor, Fletcher, and for theWhidden, state.

forQrawford, the defendants.

J. This isLadd, complaint very inartificiallydoubtless and loosely
I amdrawn, inclined to thinkbut it be sustained,must nevertheless

aas to the of brawlcharge making and tumult. It is settled that a
the ofcomplaint charging making a brawl and in thetumult, words

statute, anyof the without further of the facts reliedspecification on
offence, isconstituting the Perkins,as sufficient. State v. 42 N. H.

464. complaint distinctlyThis didthat thealleges defendants make a
and istumult,brawl whichgreat well it is vitiatedenough, unless by

what follows. The next sentence contains what to be an inde­appears
ofcharge certain specific is,pendent acts, stamping, hissing,—that

loud Butlanguage, etc. thisusing is not withconnected, either what
follows, in suchor that canway it be said constitute aprecedes to-
of offence whichany the defendants tospecification uponare called

answer. Then comes another general thatcharge, they guiltywere of
indecent, andrude, disorderly Rude,conduct. andindecent, disorderly

a andconduct is separate offence, sameindependent under the section
Butthe statute. that offence isof not in com­sufficiently charged the

v. N. H.Peirce, ;43 273 so that isplaint the complaint not,—State
all, to the ofopen Tuck,after Com. 20objection v. Pick.duplicity.

356; v. Palmer, Besides,Me.State 35 9. ifthe fault of itduplicity,
is asregardedever to be anything more than one of form—1 Bish.mere

196—isCr. sec.Prac., certainly more, in misdemeanornothing cases of
Marvin,in v.this state—State 35 N. H. 22—and be remediedmight

Stats.,by 242,amendment under Gen. ch. follows,sec. 13. It that all
“ tumult,of this words didafter the make a andcomplaint, brawlgreat

be as andmay the be sus­rejected surplusage, maythen complaint
settingtained as out a sufficient of that offence.description

Cushing, C. J. atBy looking the of for as-precedents complaints
inand battery Justice, 361,sault Bell’s it will seen thatbe thepage

instance,is madecharge in the first andgeneral bythen followed an
of the of and batteryenumeration the connectedparticulars assault

“the and.” inform of indict-together by conjunction This pleading,
thisments for of anddescription misdemeanor, is commented upon

in State v. 42 N. H. InPerkins, complaint464. the underapproved
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“tumult”the wordmentioned afterconsideration, actevery specific
tumult or amake aupis one of acts towhich be one the goingmight

Perkins,v. the wholebrawl; so to the of Statecasethat, according
or tumult.brawlbe as a of themay particularconsidered description

andenough,seems to be wellConsidered in this theway complaint
it which wouldthere is no be underdanger that couldanything proved

““not or tumult.”be embraced in words brawl”the
to aof a brawl or.tumultAs the does not confine the offencestatute

in athat the offence was committed publicthepublic place, allegation
is may disregarded.and beplace clearly surplusage,

isviews, enough,With it to me that the wellcomplaintthese appears
and to establishedaccording precedents.

this isSmith, J. to quash complaint ground-The motionrespondents’
ined on six different offences enumeratedthe idea that two of the

Gen. in in this com-252,ch. the same countStats, 1,sec. are joined
offence,tumult, is onewith a brawl and whichplaint, namely, making

conduct,and isrude, indecpnt, and whichdisorderlyofbeing guilty
“ guiltyanother the of beingoffence. The charge against respondents

”rude,of in thatis thereindecent, disorderlyand conduct defective
is such con-no which it is claimed constitutedof the actsdescription
duct, and had such a charge.no conviction or sentence could be upon
State v. Peirce, 43 H. 273.N.

”“A a and tumult wouldone with brawlmakingcomplaint charging
cases,be State v. 42 H. 464. In that and like thegood. Perkins, N.

in to and because thecharge may be terms avoidgeneral prolixity,
words of offence the re­themselves the nature the with whichimply

isspondent charged.
“If at, etc.,this on, etc.,had that the respondents,complaint charged

wit,to in anda in a thencertain school-house which wassinging-school
held, tumult,”there a and it must have beendid make brawlbeing great

held allegeit is to that the offence wasgood, necessarynotalthough
added,if had ofcommitted in a and so it by "way descriptionpublic place;

“of andfloor,onoffence, hissing, usingthe their feet theby stamping
loud and wouldthesaucy although unnecessary,language,” complaint
still held If had the withchargedbe thegood. respondentscomplaint

“ rude, must,it'and underbeing guilty indecent, disorderly'conduct,”of
; if hadPeirce,the v. bad but itauthority added, byof State be held

“ floor,of on andway hissing,their feet thebydescription, stamping
by loud and the offence would have been suffi-using saucy language,”
ciently described.

“But thatthe in this theallegation respondents stampedcomplaint,
and isfloor, hissed, saucy language,”their feet on and used loudthe

the,not, construction,laws of or de-legal grammaticaltoaccording
and ortumult,a brawl ofeither of the ofscriptive charge making

Itrude,of and conduct.being guilty indecent, disorderly precedes
anythe is with it such wordsbylatter and not connected thatcharge,

it can to describe the latter offence.be said are usedthey,
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For these I am ofreasons the that but one legallyoffence isopinion
set out in tothe that acomplaint, wit, tumult,of brawl andmaking
and that ofthe remainder the count be asmay rejected surplusage.
Commonwealthv. 20 Pick.Tuck, 356.

toMotion denied.quash

December Congdon.Hall v.18, 1874.

On the trial of an inissue substance certain land conveyedwhether was
to the defendant an trust, trustexpress evidence to theupon proveparol
is inadmissible.

case,In such evidence ofparol bill,facts not in the afrom whichalleged
arise,trust isresulting would inadmissible.

Equity.In bill allegedThe that a had beentract of landcertain
conveyed defendant,to the onCongdon, Pittsburg,the town ofby
certain trustsexpress set out in the and answersspecifically bill, the
fully trusts,denied the and issues Trialwere framed for the jury.

Ladd, term,before J., November 1873.
the firstUpon issue, which was in land wassubstance whether the

toconveyed the trust in of-Congdon set theupon bill, theup plaintiff
fered to ofthe the courtprove allegations bill evidence. Theby parol
ruled that such evidence could not andbe for thatreceived purpose,
the Forplaintiff the of ofexcepted. thepurpose raising questions
law involved in the the hadcase, theycounsel then thatplaintiff’s stated
no written the trust,evidence of and in proveoffered terms togeneral

that ofparol the the fur-by whole for land waspurchase-money the
fornished the theby plaintiff, andpurpose upon the parol agreements

and in the The the evi-understandings alleged bill. court excluded
dence, and the It thatplaintiff excepted. rulings,conceded thesebeing

sustained,if defendants,must of the case in favor of the thedispose
issues were taken from the ofjury by sides,consent counsel on both
and the forquestion reserved the court.byconsideration whole

Metcher H. theHeywood, Bingham, and Burns forHeywood,$
plaintiff.

A.Brew, and J. for the defendants.B>ay Bingham, Benton,Gr.$

* J. inCushing, C. The raisedtoallegation questionmaterial .the
“ 26,1861,case is asthis follows : On took asaidFebruary Congdon

* *ofconveyance said of said con-lands town of Pittsburg, which
ofveyance the toplaintiff made,be and five hundred dollarsprocured

*Ladd, J., did not sit.


