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March­ 11­Ins. Co.v. The Hartford FireWhittier 1875.,

stateof thisA an inthis state action the courtbrought supremecitizen.of
Connect­a created the the state ofofagainst by legislaturecorporation

Astate.icut, and its in the latterof businesshaving principal place
Ex­trial ahad before returned a verdict for the plaintiff.was whojury,

werethe defendantsceptions bytaken to certain of the courtrulings
renderedbench, overruled,transferred full and and wasto the judgment

aout writfor the verdict. The then suedon the defendantsplaintiff
1874, re­for thereview, term,of and at the filed aSeptember petition

for themoval of said to the court of theaction circuit United States
Held, clause of sec.district of that under the thirdHampshire.Hew

Stats, States, removal639 of the Rev. of the United theproviding for
of a from a court to the circuit court of the United Statescause state

“ of theat before the trial final hearingfiled time orupon petition any
cause,” a filed after one has been had bysuch cannot be trialpetition
the the action is one where lie.*parties, although review will

This is an action of review of an action of brought’ byassumpsit,
Charles C. inWhittier the Hartford Fireagainst(defendant review)

by*But it putwould seem that under the construction some eminent forcourts,
8, 1875,learning ability,and upon congressthe act of of March state courts no

longer removal,any authority passhave con-upon questionto the of or even to
bond,sider sufficiency petitionthe etc. :providesof the or The act as follows

nature,“Sec. 2. anyThat suit of a civil at or in orequity, pendinglaw now
exceeds,anybrought disputehereafter in state court where the inmatter exclusive

costs, dollars,of arisingthe sum or value of five hundred and under the constitu-
made,tion or laws of the or shallStates,United or treaties which be made under

authority,their in the plaintiff petitioner,or which United States shall be or
in controversyor which be astates,there shall a between citizens of different or

controversy claiming grantsbetween citizens of the same state lands under of dif-
states,states, controversy foreignferent or a a state and citi-between citizens of

subjects, mayzens or suit into circuit thepartyeither remove said the court of
district; anyUnited in inproperStates for the and when suit mentioned this

controversy whollysection there shall be a which is between citizens of different
them,states, fullyand then orwhich can be determined as between either one

actually controversy maymore of inplaintiffsthe or defendants interested such
in for properremove said suit the circuit court of the United States the district.”

any“Sec.-4. That a state to awhen suit shall be removed from court circuit court
any sequestration goodsof the United attachment or of the or estate ofStates,

goodsthe defendant had in such suit in state court shall hold the sothe or estate
sequestered judgmentattached or to answer the final or decree in the same manner

by they judgmentas law have been held to answer final or decree had itwould
bonds,;bybeen rendered the court in which such suit was commenced and all

security suitundertakings, given by party prioror either in such to its removal
removal; alleffectual, notwithstanding injunctions,remain valid and said andshall

removal,its shall remain inproceedings priorand other had in such suit toorders,
suitbyand the court to which suchfull force effect until dissolved or modified

be removed.”shall
in all removedshall,“Sec. 6. circuit court of States suitsThat the the United
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of insurancein a policyInsurance Company review), upon(plaintiffs
issued theby defendants.

trial exceptionstried and on thebyTbe action was tlieoriginal jury,
reserved.court, and the waswere taken to the of the caserulings

of theterm, 1874,overruled, at the MarchThese were andexceptions
for therenderedcourt for said wascounty, judgmentsupreme judicial

review, iswhichthen sued out their writ ofThe defendantsplaintiff.
of this1874,2,1874, term,Maydated and entered at the Septemberwas

filed theirinplaintiffsOn of this term the reviewcourt. the first day
Unitedof thefor of said action to the next terma removalpetition
amend-as1866,act inStates circuit court under the of congress passed

“ are plain-theyed act In thatby they allegethe of 1867. their petition
lawsthe; bytiffs in establishedthat are athey dulyreview corporation
saidstate; that theConnecticut,of the state of and a citizen of said

of Newstatein is a citizen of theWhittier, review,,the defendant
indescribedsaid are soand that said to writHampshire, parties

theexceedsreview, controversysaid writ of and that the amount in
isThisdollars,of of costs.” petitionsum five hundred exclusive

filedis alsoin Thereby secretary.the review theirsigned byplaintiffs
in the petition,the affidavit of the facts statedsecretary verifyingthe

“ thatand does believeand also that he has reason to believestating
notwillsaid companyfrom and local influence the defendantprejudice

New Hamp-in ofable to obtain the circuit court for the statebe justice
ofsaid actbond, byshire.” also file a sufficient asThey required

congress.
to which thecourt the of theThe denied petition,proforma prayer

in excepted.reviewplaintiffs
towere transferredThe the casequestions arising upon foregoing

this court for determination.

inPike for the plaintiffswhom wereMugridge (with Blodgett),
review.

act, originallyif the suit had beenprovisions proceedthe of this therein as•under
incourt, proceedingssame had been taken suchcommenced in said circuit and the

priorin shall been had therein in said state court tosuit said circuit court as have
its removal.”

petitionthebybe certified the and forjudge,The record of removal need not
the first time ex­by affidavit. The act of 1875 forremoval need not be verified

thinkto be filed out of term-time. Wepressly petitionauthorized the and bond
caseproceeding further in the after thepreventwas to the state court fromit

there must be apapers in the suit with the clerk. It is saidproper were filed
sufficient,arepetitionin the whether the and bondpower state court to determine

partyIt that thethe is under the statute. is trueand whether cause removable
same, think thatseeking the must be entitled to the but wethe removal of cause

in such a case aspermit judgethe state court tothe statute did not intend to
of the under theproperthis whether a case was made: that was one difficulties

court, rightfederal the togives powerformer statutes. This statute the to the
Drummond, J., Osgoodincause is v.properlydetermine whether the removable.

News, 17,AprilChicago LegalThe R. R.Danville Co. SeeChicago, Vincennes&
Reporter.1875.
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in review.defendantwhom for thewasWhipple (with Barnard),

circuitto thethis causeSmith, J. This is a to removepetition
under theofcourt the for the district of New Hampshire,United States

2,act theby petitioner).of claimedcongress, March 1877passed (as
whichStates,The Unitedenactment of the Revised Statutes of the

ofact1874, the judiciarywere to22, repealJuneapproved operated
of actions1789, and the removalthe acts of 1886 and 1867 regulating

actionanfrom of 1866a to court. Under the actstate a federal
of thecourtwithin into the circuitits be removedmightprovisions

“ finaltrial ortheUnited States filed at time beforeanyupon petition
itsaction within1867,of the act of anhearing the cause.” Under

Statesof the Unitedprovisions be removed into the circuit courtmight
“ ofor trialfinal hearingfiled at time before theupon petition any

isthe in this respectsuit.” these two actsThe difference between
marked and distinct.

Insur­ofWe in to the casebyhave been cited the reviewplaintiffs
1873, interm,ance Dunn, 214,v. 19 Wall. decided OctoberCompany

States, claims isthe court of the United which their counselsupreme
Thatan in in favor of thisdirectlyauthority point granting petition.

in in thewould has been no the statuteso,be there changeprovided
wheth­It to inquireabove noticed. becomes thenparticular important

inchangeer in the has madeStatutes, anyRevisedcongress, enacting
'this respect.

and1789,of act ofSection 639 contains the theprovisions judiciary
from1867,of 1866 to the of actionsrelatingthe acts of and removal

In whetherto the federal courts. to ascertainexaminingthe state
mentioned,act has in the abovethe of been changed particular1867

thirdsection,of said which is thewe look to the corresponding portion
hasthat in the lawsrevisingfrom itclause, congresswhich appears

peti-that auniform in this Itmade its legislation respect. provides
“ finalthe trial ortion for removal be filed at time beforemay any

insame that was used theof the thehearing suit,” adopting language
inin that act theof and to which it still adhered1866, reenactingact

secondclause of said section.
ofthat was not the resultIt to mind thismy changeis apparent

the sub­accident, uniformity uponbut was made to securedeliberately
andbetween the federal statein view of the decisionsject, conflicting

284; sameVilas,v. 1 Abb. U. S.thiscourts upon question. Akerly
165; 390; Insurancev. WoolworthMonell,24 Wis. Johnsoncase,

Ohio;of214;v. 19 Wall. same CourtDunn, ease, SupremeCompany
106 Mass.Rich,v. 192.Bryant

Swayne 226,—19Dunn, Wall., says,Co. v. Judge p.In Insurance
“ in this connectionof the usedcongress 1866, languageIn the act of

4 inthe trial or final If the differencehearing/time beforeis at any
waschangeit is fair to that thematerial, presumeof 1867-bethe act

arisendoubts that havemightto obviatedeliberately possiblymade
and to make the latter moreact, comprehensive.”the formerunder
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That that court that a substantial inconsidered there was difference
the oflanguage ofthe acts 1866 and 1867 further from theappears

“second head note case,to the which thus: languagereads The above
atquoted any time final or the suithearingbefore the trial of ’—of—‘

the act of March is not the2,1867, of the same as ofimport language
the act of July anyon the at time27,1866, subject,same general —‘ ‘before the trial or final the the word final,’Onhearing.’ contrary,

11in the first act, to wordmentioned must be taken to the trial’apply
‘as well as to the word aAccordingly, although removalhearing.’

was made after a forverdict,trial on the a a motion a new trialmerits,
made and refused, and a the itverdict,on beenjudgment yet having
so in amade state by demand,where statute could still as ofthe party

‘aright, held,second that trial a finalsuch first was not trial’trial —
within the of the act of the tomeaning party seeking re­congress,
move the case ahaving demanded and leave to have secondhaving got
trial under the said statute of the state.”

In v. Rich, in ofGuay, J., the theBryant delivering opinionsupra, ’‘court, said, The in act ofhearingwords before final the congress—“
of 1867 would seem words—to be in to the sameequivalent meaning
‘ trial or final ’—as 1866,in the similar act of ch.hearing transposed
288; and it is at least doubtful a haspartywhether who once taken
the of a bychance decision the a trial before the inupon jurymerits
an action at law, or a in inbefore the court a suit inhearing equity,
the state if the for a trial orcourt, can, case stands furtheropen new

itremove It hashearing, byinto another tribunal. been decided the
Wisconsin,of insupreme court a he couldjudgment,able that not.very

v. Vilas, 24 Wis. 165.”Akerly
The the then therequirement is,of statute thatpresent petition

“must be filed the trial or in andsuit,”before final the nothearing
“as final offormerly before the or trial the suit.” That thishearing

”“ is, think,does not mean Ifinal trial from thatchangeclear the was
in laws,made the revision the and to byof seems be authorized the

stress iswhich the in the of the acts ofdifferenceput upon language
1866 and v.1867 the court in Insuranceby supreme Dunn,Company
supra.

inThe this had trial Thebycase have aparties jury. original
verdict;recovered a the of the defendant wereplaintiff exceptions

bench,overruled full and forby the the was enteredjudgment plaintiff
the verdict. cannot be orupon This reversed otherwisejudgment

aaffected in review.by judgment petitioner’s very trulyThe counsel
review,says brief,in It the resultremains,his whatever of the and—“

the in it was hewhose favor rendered retains whatever obtainedparty
it: error it stand finalby unless reversed must ever as the deter­by

mination and suit v.preceded Badgerconclusion of the it. Gilm­which
ore, 459; 379;H. v. N. H. Pike v.Foster, Pike,37 N. Andrews 42 24
N. H. Such a the term,397. trial answers the of asfully meaning

in 639 of In the time whenused sec. the Revised Statutes. limiting
s. for such con­trial,removal must be filed to a topetition priorperiod
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who may pre­that the partymust be deemed to have intendedgress
of thenot be deprivedvail trial in shouldsuch the state courtupon

thetherein at pleasurefruits of trial and renderedthe of the judgment
of the discontented party.

beenIt have adoptedis the couldquestionable whether constitution
tothe powerif it had on congressbeen understood that it conferred
Ina court.an to federalact an action from a stateremovingpass
inheldthat it has been412,v. 14 Mass. it is saidJohnson,Wetherbee

“ theofwas the intentionthe court of that it neversupreme Virginia
of thecourtsconstitution the supremeof the United States to consider

;Statesof the Unitedseveral states as tribunals inferior to the courts
had to theor a to a who submittedthat was defendantgivenprivilege

infailedthere, finallyhis trial andcourt,of a state takenjurisdiction
whichremedyhis to harass his thedefence, adversary by intercepting

ahis tohe at and causecarryinghave obtainedmay great expense,
national govern-tribunal would at of thewhose sessions be the seat

of his residence.”ment, a thousand miles distant from theperhaps place
understandingThe as theis, only showingdecision valuableperhaps,

of thehistorythose who lived in the time of the ofearly republic.
haveThere are reasons after themany very strong why, parties

submitted trial in a should not be removedcourt,to one state the cause
“to If it withanother is not a interferencedangerousjurisdiction.

“ to and harassthe of the state it tends vextribunals,”independence
of of bo re-trials,the citizen a multitude last which wouldby —the

residence, difficultalwaysmote from his of where it would beplace
and for him to whichsometimes the factsimpossible uponprove
his besides which it one of the mostinfringescause depended;

trial oflaw,ancient and cherished of the common that theprinciples
v.facts should in wherevicinagebe the Wetherbeethey happened.”

420.Johnson, supra,
is,of conclusions that statutes of the UnitedThe result themy

to courtStates do not authorize the removal of this cause the circuit
thisof the United States for district. The therefore should bepetition

denied.

this has beenJ. I should be denied. ThereLadd, petitionthink
court,its in and a final anda trial of the cause merits the stateupon

athemselves of rightirreversible rendered therein. Availingjudgment
of astate,this the defendants have re-by broughtconferred a statute

; now be tried in accordancemay again here,and the cause overview
statute,of the which various qualificationswith the imposesprovisions

Stats., 215,of Gen. ch.and the exercise theupon right.conditions
10, is to be tried and tojudgment13. Unless the cause11,12,secs.

as it hadreview,in federal court on the same thoughbe rendered the
Iat all I willnobody pretend),not been tried before suppose(which

all,at unless the federal courtdo not it can be tried theresee how
andthe law of New Hampshire,undertake to administer municipalwill

ascertainingcourt for the of whatthe state purposecommunicate with
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the final outjudgment there shall if this difficultybe. But even were
of the wav, it seems theto the ofme reasons the constructionagainst
United States statute in arecontended for the reviewby plaintiff
quite andstrong of acontrolling. languageIheUndoubtedly legisla-
tive act to be aought very clear and court would bebeforeunequivocal,
warranted in theholding that the legislature giveintended to parties

toright in fullexperiment a state court with a trialby going through
of the merits there, then, result,and if are not with thethey satisfied
carry their cause to ofanother retrial issuescourt for a of the same
fact oncealready settled the of a which haveby theyverdict tojury
voluntarily submitted it to anthem. would amount appeal,Practically
and make existence,the state now incourts inferior to federalany court
or which be created,hereafter to it shall that suchmay which be provided
cause may be isremoved. The a in the state courtright to retrial
given by state,a statute of the but statute no jurisdictionthat confers
upon any other I thatfully Smith,tribunal. withagree my brother
the of thislanguage act admits of no such construction.

ifFurther: such a construction the I shouldact,were to be put upon
say that, in its and withspirit it is in direct conflictpractical operation
the seventh ofarticle amendment of the Unitedof the constitution

“States, which declares that no fact a shall be otherwisebytried jury
reexamined in any court of the States than to theaccordingUnited
rules of 412;the common Johnson,law.” v. 14 Mass.Wetherbee Bry-
ant v. 106Rich, 180,Mass. and on rulesBycases 193. thepagecited
of the common oflaw, facts once a cannotbysettled the verdict jury
be tried again by inanother the proceeding.samejury

The ofmerits this theconsideredquestion recently byhave been
supreme court v.judicial of in the Critch­Massachusetts case of Galpin
low,Am. 137,March,Law. aReg., 1874, where, after careful exam­p.
ination of variousthe acts of the wasto itcongress relating subject,
decided that an action from court into thecannot be removed a state
circuit court of the 1867,United the act of ofcongressunderStates
ch. 196, after a trial inon the trial resulted a dis­merits, although such
agreement that,of the saidWith entire it be so farjury. respect may
as regards determined,the reasons which the should beupon question
no higher I with theauthority fullycan be and reason­produced, agree
ing of case,the learned in that and with the conclusionjusticechief

however,reached by the court. The whether thequestion, language
of the act of is in act of need1867 to that used the 1866equivalent
not bo discussed ofof the made thephraseology bybecause change
Revised Statutes.

Nor is it Insurance Co.v.to how far the case ofnecessary inquire
Dunn, 19 in214, authorityWall. an favor of thecould be asregarded
plaintiff’s incontention had no been made.phraseologysuch change

In view of the to andreviews,of our withstatuteprovisions respect
the of as nowto,amendment the referredUnited States constitution

I cir-advised, a to theshould before cause removedhesitate ordering
cuit court of in of statutereview, anythe States forUnited pursuance
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had beenof removalrightthat until suchbemight passed by congress,
toerrorStates uponof the Uniteddetermined the courtby supreme

of this court.judgmentthe

C.Cushing, J., concurred.

denied.andoverruled petitionExceptions

11,MarchAbbott.Barnes v. 1875.

in ana review appealgiveof does notChapter 215 the General Statutes
a will.from a decree of the ofjudge probate approving

Abbott, fromHiram C.andAppeal, by againstAlmira Barnes others
the willin forma commondecree of ofthe judge probate, approving

and thelaw, ap-of athis heirsIsaac E. Merrill. The areappellants
downissues sentonlyTheis his non.pellee administrator de bonis

mind whenfor a of sanewastrial whether the testatorby were,jury
ofin thethe presencewill and it was executedexecuted,was whether

Thein the affirmative.three foundboth of whichwitnesses, the jury
that the ver-movedof Theappellants notice review.gave appellee

thatthecourt, grounddict uponbe to the law term and thecertified
ordered, and theit soreview,had no apower torelatingdiscretionary

bea motionalso entered (toTheappellants excepted. appellants
not beshouldif exceptionconsidered at the law term the foregoing

review. Judgmenttrial onthat issues back forthe be sentsustained)
to trial termis theto at law or the case returnedterm,be rendered the

move atreview, appellee mayfor Theas the whole court shall order.
if not previouslythe law for costs of trial termterm for execution

adjusted.

E. Hobbsand for theQuarles, appellants.

for thePitman,andEastman, appellee.Copeland,

v.of Brooksin casein theSmith, last,J. We decided December
TheinHoward, proceedings.ante not lie69, equitythat review does

case.to thisreasons that us to that result are equally applicableled
in-Issuesa will.This is courtan from the probate approvingappeal

willthedue ofand the executionsanitythe the testatorvolving of
whose verdictfor trial by jury,in this and sent downwere framed court

afor newus; is now madeto and a motionhas been backcertified
of review.by waytrial byjury

Cowles, 555,N. H. that controversiesv. 45It in Patrickwas settled
falloffrom the judge probateonarisingand of factquestions appeal


