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only at the suggestion and by the pleading in abatement of the princi-
pal defendant, or of some other interested party : and being thus void:
able merely, the process was properly served, the statute providing
that the trustee writ ¢ shall be served upon the defendant and trustee
like a writ of summons, and the goods and estate of the defendant
may be attached thereon.” Gen. Stats.,ch. 230, sec. 8. 'Writs of sum-
mons are served by copy or by reading. Gen. Stats., ch. 204, sec. 2.
This point was very carefully examined in Belknap v. Gibbens, before
cited.

It becomes unnecessary to consider the defendant’s objection that as
to the trustee the action was prematurely brought, since as to the trus-
tee the action must be dismissed, although the plaintiff may maintain
it against the prinecipal defendant.

Cusmmvg, C. J. I agree with my learned brethren that the case of
Blaisdell v. Ladd & Tr., 14 N. H. 129, is decisive that the suit cannof
be maintained by the plaintiff against himself as trustee.

It seems not improper to suggest the inquiry, whether, if the plain-
tiff’ retains in his hands the amount of his debt, and the principal de-
fendant should seek to recover it by suit either on the probate bond or
in any other form of action, after settlement of his administration ac-
count and a decree to pay the money in his hands, the judgment must
not be against him personally, and liable to be set off against the judg-
ment that he may recover in this suit; and whether, if this be so, he
ean, according to Brown v. Warren, 48 N. H. 430, and Swamscot Machine
Co. v. Partridge, 25 N. H. 869, be charged as trustee in the suits of
the subsequent attaching creditors against the principal defendant.

The writ in this action is a trustee writ. It appears to have been
adopted in good faith, and is not the less a trustee writ because the
trustee is discharged. It was, therefore, properly served as a trustee
writ, and the motion to dismiss for defective service

Must be dended.

Stevens v. GAGE. i
. Administration Account—Liability of Administrator for Funds Stolen.

In settling an administration account, a court of probate will act upon
~ equitable principles.

Therefore, where money belonging to an estate was stolen by burglars
from the safe of the administrator, the court, upon being satisfied that
the administrator had been guilty of no want of due care, keld that he

should be discharged as to the money so lost, on the settlement of his.

account.
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ArprAL from a decree of the judge of probate in the settlement of
the account of the appellee, Isaac K. Gage, as administrator with the
will annexed of Andrew Stevens. The appellant, Moses Stevens, is a
son of the testator, and was named executor in the will, but declined
the trust, and recommended the appointment of the defendant.

The case has been sent to an audifor, from whose report it ap-
pears that the only matter in controversyis a sum of $498.94 cash be-
longing to the estate,which was stolen by burglars on the night of April
18, 1869. 'The auditor reports that this money was placed in a large
iron safe belonging to Gage, Porter & Co., of which firm the defendant
was a member ; that the safe was kept in a brick building, in which were
the business office of the firm and a room for storing steel ; that the
burglars entered the building by removing a pane of glass from a win-
dow, and succeeded in breaking into the safe by drilling and blowing
open the doors with powder; that, in addition fo the money belonging
to this estate, they found in the safe and carried away other funds,
amounting to some $2,5600 or §3,000 in all, belonging to various pey-
sons, among which was about $300 cash of Gage, Porter & Co., $250
bonds, and $20 or $30 coin of the defendant’s private property.

Sargent § Chase, for the appellant.
Butler, for the appellee.

Lapp, J. “Tt is said that there is a difference in the rule, as applied
to executors in a court of law and a court of equity. Thus, in a court
of law, an executor will be charged with all the assets that come to his
hands to be administered, and he must discharge himself by showing
a legal administration of all of them ; and he cannot discharge himself
at law by showing that he intrusted them to another in the ordinary
course of business ; that he used due caution and prudence, and reposed
a reasonable confidence in such other person; and that the assets were
lost without negligence or default on his part. Such a state of facts
would not sustain a plea of plene administravit in a court of law ; but
a court of equity would adjust the account of an executor upon equi-
table principles. A court of probate in taking the account wounld also
act upon equitable principles.”” Perry on Trusts, sec. 407, citing Crosse
v. Smith, T East 246, Jones v. Lewis, 2 Ves. Sen. 241, Poole v. Munday,
103 Mass. 174, and Upson v. Badeaw, 8 Bradf. Sur. 13.

In Jones v. Lewis, the defendant, an administrator, delivered goods
for which she was liable to account, to a solicitor, who was robbed of
them, and it was held that she was not to be charged for the goods so
lost. Lord HARDWIOKE sald,— It is certain that if a bailee of goods,
against whom there is an action of account at law, loses the goods by
robbery, that is a discharge in an action of account at law ; and it is
proved (and I think reasonably) that if a trustee is robbed, that rob-
bery properly proved shall be a discharge, provided he keeps them so
as he would his own. So it is as to an execufor or administrator, who
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is not to be charged further than goods come to his hands; * * and
if robbed, and he could not avoid it, he is not to be charged,—at least,
in this court. How it would be in a court of law I know not, for I know
no case of that at law. The defendant is administratrix : supposing
these goods had been in her own custody and she had been robbed, 1
am clear of opinion, if that fact be made out, she ought to have been
discharged of these goods. * # 1In the present case, what has been
done is what she would have done with her own,—leaving them with
her solicitor in order to be delivered to the plaintiff when proper to do
50 ;—and why might sbe not do that? * * Tt would be too hard to
charge her with these things lost.” See, also, Bacon v. Bacon, b
Ves. 381,

It is not contended on behalf of the appellant but that the liability
of this administrator for the money belonging to the estate, stolen
from him under the circumstances shown by the aunditor’s report, de-
pends upon whether or not he exercised due care in keeping it; but the
claim is that he did not exercise such care, and that the money was
lost through his negligence. It appears that he took the same care of
this money as he took of his own. Ordinarily I should not be inclined
to regard that as a conclusive test of duc care on the part of an admin-
istrator. Butthe significance of that fact is very considerably increased,
as it seems to me, by the circumstance that the appellantlecommended
the appointment of Mr. Gage as administrator with the will annexed ;
for where one voluntarily makes another his bailec, there is much rea-
son in saying that he thereby signifies his confidence in the known
personal character of such bailee, Cand his willingness to accept from
him the same degrec of care and prudence in keeping the thing in-
;xuséced to him as he uscs in the care of his own goods of the same
K11

But without placing my decision on that ground alone, and without
intending to relax the rule which should doubtless hold administrators
to the exercisc of all due and reasonable care with respect to funds
which come to their hands in the course of administration, I am of
opinion that Mr. Gage ought not to be held upon the facts stated in
the anditor’s report. The money was deposited in an iron safe design-
ed and intended to keep its contents in security, as well against thieves
and burglars as against fire; and although such places for the de-
posit of valuables have been broken into and their contents stolen with
startling frequency for the past few years, yet it must be admitted that
the number thus invaded bears a very small proportion to the whole
number in vuse during the same period of time. Ilam, upon the whole,
inclined to hold that when Mr. Gage deposited this money in the safe,
under all the circumstances shown by the report, he exercised with re-
spect to it that degree of care which ought to be regarded as due care,
and that he was, therefore, rightly discharged as to the amount stolen,
on the settlement of his administration account in the probate eourt.

Cusame, C. J. I understand that the appellant rests his case on




178 STEVENS ». GAGE. [Merrimack,

the charge that the appellee did not exercise due care. I think thatin
this state the rule in regard to specific articles is as stated by my
brother LADD.

As to the matter of due care, I find it difficult to imagine any course
which would have been more reasonable.

As to the suggestion that the funds might have been specially depos-
ited in a savings bank, or other bank, it does not appear to me that
such a course would have been any better. 1If the safes of the banks
are more modern and difficult to break, so they are more apt to be at-
tacked, because the prize of success is so much greater. T believe that
the proportion of private safes plundered, compared with the whole
number, is much.less than that of bank safes. I ecannot, therefore, see
in the facts reported any sufficient reason for charging the appellant
with want of due care.

Surre, J. I should be slow to assent to any decision in this case
that would tend to relax the rule which should govern an administrator
in the care and preservation of property, especially money that may
come to his-hands in that capacity. He is held to the excrcise of due’
care. The question is, whether this appellee exercised due care in the
custody of the funds of this estate. By the report of the auditor, it
appears that he had, on the eighteenth of April, 1869, $498.94 belong—
ing to this estate dep051ted in the safe of his firm in FlShOlVlﬂe that
the office of the firm was broken into in the night-time of that day,
the safe blown open with powder, and this money, with other money
and securities belonging to the appellee and his firm and others, was
stolen therefrom : that ihe safe was a good one is shown by the fach
that the burglars who entered it were obliged to resort to the use of
gunpowder. It is reasonable to conclude that the lock was one that
could not be easily picked. The appellee and his partners and other
business men placed their own money and securities in it for safe
keeping. The money might not have been lost if placed in a bank,
but there was then no bank nearer than Concord, seven miles distant.
The money might not have been lost if the appellee had carried it in
his pocket, but no prudent man would think of carrying large sums of
money in his pocket, to say nothing of the inconvenience of so doing.
Where, then, could the appellee have kept this money with greater
apparent sa,fety? His administration account shows that he was fre-
quently receiving and paying out money on account of this estate, and
held this money to be paid to creditors on call.

I am satisfied that in this case the administrator exercised due care,
and therefore should be credited with the loss in his account. Jones v.
Lewis, 2 Ves. Sen. 241, cited by my brother Lapp, is a case which
seems to be directly in point.

Decree of the probate court affirmed.




