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of the princi­in abatementandonly by pleadingat the thesuggestion
thusand being: void;of some interesteddefendant, partyor otherpal

served, the statute providingable the wasmerely, process properly
“ and trusteethe defendantthat shall uponwrit be servedthe trustee

the defendantand estate ofsummons,like a writ of and the goods
sum­Writs of230, sec. 3.Stats., ch.may attached thereon.” Gen.be

sec. 2.Stats., 204,ch.Gen.bymons orby reading.are served copy
Gibbens,beforeThis in v.was examinedpoint very carefully Belknap

cited.
thatIt asthe defendant’sunnecessary objectionbecomes to consider

as to the trus-to sincebrought,the actiontrustee the was prematurely
maintainmaytee the action must be thedismissed, although plaintiff

it against the defendant.principal

that the case ofJ. I with learned brethrenCushing, agree myO.
Tr., suit cannot129,Blaisdell v. 14 H. is decisive that theLadd N.&

be trustee.maintained the asby plaintiff himselfagainst
It if thewhether,to inquiry, plain-seems not theimproper suggest

tiff debt, and the de-retains in his hands the amount of his principal
bondfendant suit on the orprobateshould seek to recover it eitherby

in any form of of his administration ac-action,other after settlement
count and a to in his the mustmoney hands, judgmentdecree thepay
not be thehim and liable to be set offagainst against judg-personally,

so,suit; whether,ment if this bethat he recover in and hemay this
can, Warren, 430,Brown v. N. H.to 43 and SwamscotMachineaccording
Co. v. 369,N. H. as in the suits25 be trustee ofPartridge, charged
the the defendant.subsequent attaching againstcreditors principal

The writ in this writ. It to have beenaction is a trustee appears
in and aadopted faith, is the less trustee writ because thegood not

therefore, astrustee is It served adischarged. was, properly trustee
writ, and motion tothe dismiss for defective service

be denied.Must

Gage.v.Stevens March 13, 1875.

Administrator Funds Stolen.Administration Liability of forAccount—

account, uponactIn an administration a court of willsettling probate
equitable principles.

Therefore, an estate stolenmoney by burglarswhere to wasbelonging
administrator, court,the satisfied thatfrom the safe of the upon being

care,the had of due held that headministrator been of no wantguilty
oflost,should as on his.be to the so the settlementdischarged money

account.
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Appeal from a decree of the of in ofthe settlementjudge probate
account of the administrator theappellee, Isaac K. as withGage,bhe

Stevens,will ofannexed Andrew is aStevens. The Mosesappellant,
son of the andtestator, was in declinedwill,named executor the but
the andtrust, ofrecommended the the defendant.appointment

The has,beencase to itauditor,sent an from ap-whose report
that the be-pears $498.94matter in is a sum of cashonly controversy

estate,whichto the oflonging by Aprilon theburglars nightwas stolen
18, 1869. The auditor in amoney largethat this wasreports placed
iron safe to Co.,& of which firm the defendantbelonging Gage, Porter

member;was a that the was in a in which werebuilding,safe brickkept
the steel;business office of the firm that theand a room for storing

a win-burglars entered buildingthe a of fromby removing glasspane
dow, and insucceeded the andbreaking by blowinginto safe drilling

the doors with in toopen powder; that, money belongingaddition the
to this estate, found funds,in the safe and otherthey awaycarried

to $2,500 per-or in toamounting $3?0Q0 all,some variousbelonging
sons, $300among §250which was about cash & Co.,of PorterGage,
bonds, and or coin of the defendant’s property.$20 private$30

Sargent forChase, the appellant.§•

Butler, for the appellee.

“J.Ladd, It is said rule,that there is a in asdifference the applied
to executors in a court of and in aThus,law a court of courtequity.
of law, an executor will be with all the that come to hischarged assets
hands to be administered, and he must himself by showingdischarge
a legal ;administration of all of andthem he cannot himselfdischarge
at law that inby he theshowing ordinaryintrusted them to another

business;course of that he used and anddue caution prudence, reposed
a reasonable confidence in and thatsuch other the assets wereperson;
lost without a of factsor default on his Such statenegligence part.

law;would not sustain a of in a of butplea administravit courtplene
a court of would anequity equi-the account of executoradjust upon
table principles. A court of in would alsoprobate taking the account

Trusts,act on Crosseupon equitable 407,sec.principles.” citingPerry
v. 246, 241,Smith, 7 East Jones v. Poole v.2 Ves. Sen.Lewis, Munday,
103 Mass. and174, Badeau,v. 3 Sur. 13.Bradf.Upson

v. Lewis,In Jones defendant, administrator,the an delivered goods
for which she solicitor,was liable was robbed ofaccount,to to a who
them, a'nd it was for soheld that she was not to thecharged goodsbe
lost. Lord HaRdwicee goods,It that if a bailee ofsaid, is certain—“

whom isagainst bythere an of loses thelaw, goodsaction account at
robbery, ;that is a itin an law and isof account atdischarge action

I(and think rob-proved robbed,if trustee is thatthat areasonably)
bery shall a he them sobeproperly proved discharge, provided keeps
.as he would his is whoadministrator,own. So it as to an orexecutor
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* *hands;is not to be further than to his andcharged goods come
it,if robbed, least,and could not ishe avoid he not to be charged,—at

in this court. it in Inot,How would be a court of law I know for know
no case of that at law. :The defendant is administratrix supposing
these in Irobbed,had been her own and hadgoods she beencustody
am clear ifof that to have beenout,fact be made sheopinion, ought

* *of these In the what has beendischarged goods. case,present
done is what she would have with them withdone her own, leaving—
her solicitor in to to doorder be todelivered the whenplaintiff proper

* *;so do ? too hard towhy might she not that It would be—and ”her with 5charge Bacon,these lost. Bacon v.things See, also,
Ves. 331.

It is not liabilitycontended on behalf of but that thethe appellant
of this estate,administrator for stolenmoneythe to thebelonging
from him under de-the circumstances shown the auditor’sby report,

it;whether not inpends upon or lie due care but theexercised keeping
claim is that did care,he not wasmoneyexercise such and that the
lost histhrough It that took the same care ofhenegligence. appears
this asmoney he oftook his own. I should not be inclinedOrdinarily
to thatregard as a an admin-conclusive test of care on the ofpartdue

increased,istrator. But the of that issignificance considerablyfact very
me,as it seems to by the that recommendedcircumstance the appellant

the annexed;appointment of Mr. as administrator with the willGage
for bailee,where one makes his is much rea-voluntarily another there
son in thatsaying therebyhe his confidence in the knownsignifies

bailee,personal character of such and his to fromwillingness accept
him the same in-of care and in thedegree thingprudence keeping
trusted to him as he in of theuses the care of his own samegoods
kind.

But without my decision on that and withoutplacing alone,ground
to relaxintending the rule administratorswhich should doubtless hold

to the exercise of all and with fundsdue reasonable care torespect
which come to their hands I amadministration,in course of ofthe
opinion that Mr. not stated into be held the factsGage ought upon
the auditor’s The in an iron safereport. design-wasmoney deposited
ed and intended to againstits in as well thieveskeep security,contents
and fire;asburglars against for the de-and suchalthough places

ofposit valuables have stolen withbeen broken into and their contents
startling frequency for the it must be admitted thatyears,fewpast yet
the number thus to theinvaded bears small wholeverya proportion
number in use the theduring Iam, whole,same of time.period upon
inclined to hold that this in themoney safe,when Mr. Gage deposited
under all the withhe exercised re-circumstances shown theby report,

to it care,that as duespect degree regardedof care which to beought
and that amountwas, stolen,he as to thetherefore, dischargedrightly
on the court.settlement of his in theadministration account probate

his onC. J. I caseCushiNG, understand that the restsappellant
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the that incharge the did I think thatnot due care.appellee exercise
this state the rule in is as stated by myto articlesregard specific
brother Ladd.

As to the matter of I find it difficult to coursecare, imagine anydue
which would have been more reasonable.

As to the that the funds have beensuggestion specially depos-might
ited in a bank, to thatbank, or other it does not mesavings appear
such a course of the bankswould have better. If the safesanybeen
are more modern and to at-theydifficult to so are more bebreak, apt
tacked, because I thatthe of success is so much believeprize greater.
the of with the wholeproportion safesprivate plundered, compared

much,number, therefore,is seecannot,less than that of Ibank safes.
in the facts thereported sufficient reason forany charging appellant
with want of due care.

Smith, J. I in this caseshould be slow to decisionanyto assent
that would an administratortend to relax the rule which should govern
in the maycare and thatmoneyofpreservation property, especially
come to of duehis-hands in that is held to the exercisecapacity. He

incare. The care thequestion is, whether this exercised dueappellee
custody auditor,of the funds of the itof this estate. theBy report

that 1869,1498.94he onappears had, belong-the ofeighteenth April,
Fisherville;to this estate in firm in thating the safe of hisdeposited

the that day,office of the firm was in ofbroken into the night-time
the moneysafe blown and with othermoney,with thisopen powder,
and others,firm and wassecurities to the and hisbelonging appellee
stolen the factbytherefrom : that was is shownthe safe a onegood
that the to the use ofwho entered it were to resortburglars obliged

one thatgunpowder. It is reasonable to that the lock wasconclude
could not and otherbe The and hiseasily picked. partnersappellee
business men in it for safetheir own and securitiesplaced money

in bank,not if akeeping. The have been lostmoney might placed
but distant.Concord,there was no milesthen bank nearer than seven
The had it innot if carriedmoney might have been lost the appellee
his sums ofbut manpocket, largeno would think of carryingprudent
money in of so doing.his to of the inconveniencesay nothingpocket,
Where, withthen, money greatercould thisthe haveappellee kept

that he was fre-apparent safety ? His showsadministration account
estate,this andquently moneyand out on account ofreceiving paying

held this to to on call.money be creditorspaid
I am care,in duesatisfied that this case the administrator exercised

and account. Jones v.therefore should be loss in hiscredited with the
2 isLewis, Ves. Sen. a case which241, Ladd,cited brotherby my

seems to inbe directly point.
courtDecree theprolateof affirmed.


