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unless the in obtain leave to withdrawdefendant shall the circuit court
it, and proceed hearing.to a

Stats.,Ladd, 163, 15,J. This is an ch. sec.under Gen.application
order,for as to and main­alimonya modification and of-revision the

of R.child, suit,tenance the in divorce Ellen C.minor made the
v. James or of such new ordersmakingfor theSpofford Spofford,

therein as themay It decided thatnecessary. alreadybe has been
death of ofthe not cut off the the libellant to makelibelleo does right
the in suchhis executor. A demurrer aapplication against proceed­

is a raiseding novelty, and I cannot see that of law isany question
by it for de­the decision of the court. The theapplication apprises
fendant what and if it does not all thewants,the libellant furnish

source,information he to receive from that heought may doubtless
the inhave a theby motion circuit court.deficiency supplied timely

Sjiith, J. inThe thatallegessubstance the allowancepetitioner
to insufficient,made her and childher minor was her con-considering

child,anddition the andtender condition of the andyears general
for an additional Itprays allowance as alimony. having been decided

that the maintained,can ifpetition be the not the ques-principal only
tion is,raised by the demurrer whether ofallegationsthe the petition
are Nosufficiently definite. reason occurs to me the iswhy petitionee
not sufficiently petitioner’sof the nature and ofapprised extent the
claim to himenable to to the Ifsafely it shouldproceed hearing.
prove otherwise, he ascan, suggested brother reliefby my Ladd, obtain

aby timely motion in circuitthe court.
Demurrer overruled.

Emery v. Pembroke. March 13, 1875.

decision selectmenby andHighway Appeal petitioners wideningfrom of—
straightening.

10,the for anStats., 63,Under Gen. ch. sec. alterationpetitioners of a high-
decision of theway may from the selectmenappeal some altera-making

but nottion such as the desire.petitioners

Appeal from decision of the andwideningthe selectmen straighten-
in is ashighway petitiona Pembroke. The follows: To theing

Merrimack,Judicial Court. ss. RespectfullySupreme represents
L.Emery, Morse,Thomas William C. R. H. Paine,WilliamPiper,

Moulton, G. inBartlett,Charles 0. and J. all of Pembroke said county,
that for of tothe accommodation the there is occasionyeomen, public

in saidand straighten existing Pembroke,widen the betweenhighway
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a stake on cornerthe side of said near the north-eastwesterly highway
fenceSanborn,of the store B. and a in thebyoccupied postAbraham

on so-called,the of the intersection ofside atwesterly Broadway
; 1874, they,Pleasant street on the 6th ofday April,therewith that

with Pembroke theirothers, pe-to the selectmen of saidpresented
tition in widened andthat said behighway mightwriting, praying

aforesaid;straightened ap-that said selectmenbetween the points
bea said and notice thereof topointed causedhearing upon petition,

law; that, hearingto all as at thegiven interested, byparties required
so heardmade, havingand thereofappointed dulythe adjournments

them, evidence, havingall who and andparties before theirappeared
saidexamined alterations andthey straightenedthe widenedproposed,

did that madehighway as follows what at : theythey[stating length]
a onreturn of Pembroketheir said decision to the town-clerk of said
the and to recordedday June, 1874,27th of caused the same be then

office;in his that to saidthey except-have refused alter the highway,
in aforesaid,the manner and to extenting» whereby your petitionersthe

is requiredare it is not and asaggrieved straightenedbecause widened
saidfor the And that thetheyaccommodation of the public. pray

andaforesaid, straight-between the be widenedhighway, points may
as signersened is for accommodation of thetherequired public.—The

to this of to the selectmenwere all thepetition signers original petition
isfor the of this and no questionandwidening straightening highway,

the select-bymade but that the of and as statedpoint beginning ending,
inin stated thesame,men their is the as thatreport, substantially,

and1874,term,This was entered at the Octoberpetition. appeal
inthe defendants to for appearingmoved dismiss the same causes

and thisthe also because no bond was filed withpetition, petition
costs whichby the to to the theconditionedappellants, pay petitioners

wasshould be awarded in case the decision of the selectmenthem
affirmed. The of law thus raised andreserved, assignedwerequestions
to this court J.determination, Foster,for O.by

for theSargent Chase, plaintiffs.

“Gen. or otherStats., 63, 10,ch. sec. that land-ownerprovide any
orin outselectmen, layingthe decision of theperson aggrieved’ by

inof a or in the casealtering damages anyassessment ofhighway,
court,to bya to therelating highway, may supremetherefromappeal

within or are made,one after the alterationspetition, year highway
notice,and on in and notice as thetwo,as section such otherprovided

order,court themay be referred to the commissioners.”petition may
land-owner,11 that inter-Section when the or other personprovides

ested, from out or alteringthe decision of the selectmenappeals laying
* *a shall his and with con-etc.,file it a bondhighway petition,

costs, byto to the It claimed theditioned' their etc. ispay petitioners
that of the law ofdefendants the General are a revisionStatutes only

1862, which the decisiongave the the of frompetitioner right appeal
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of the selectmen In and thatonly case of the out a“laying highway,”
this law of 1862 did not weregive, and that Statutesthe General
not intended to the of thegive, the to in casepetitioner right appeal

andwidening of be aa think tostraightening But this wehighway.
manifest error.

In the General Statutes it was evidently intended to allgive persons
interested in the and a the samewidening straightening highwayof
rights that were to them ingiven 1862,the law of case of theby lay-

outing of a This is done inhighway. by languageterms theexpress
of the General Statutes. was,The ofobject rightto thegive appeal
to all persons who selectmen,be action of themight aggrieved by the

be,whatever that action in in and'might out, orlaying widening
Thisstraightening. is evident from inthe sectionlanguage adopted

12 of the same law ofThe 1862 that decisionchapter. theprovided
of the selectmen be affirmed ormight reversed court theby the upon

ofreport the commissioners. This anwas all that uponcould be done
from aappeal decision out the inlaying But the Generalhighway.

Statutes, where the is toappeal any thegiven person aggrieved by
out orlaying the andwidening of a it is alsostraightening highway,

provided (sec. that the12) decision of may affirmed,the selectmen be
ormodified, reversed theby court, to the of the com-according report

missioners. This was made inchange the law to meet a necessity
■whichwas found exist,to and to a evidentlydefect which ex-supply

before,isted and which the defendants claim wit,still to theexists,
ofnecessity to aresorting multiplicity of to the selectmenapplications

in such a case. In case,this that,we claim while the widenedselectmen
and thisstraightened in form,highway they justdid as little as they
could do and do at all.anything intended toThey do so thatenough
the petitioners could not to the courtgo hadthe thatupon grounds they
neglected or refused to do butanything, did so little to failas entirely
of themeeting ofrequirements the ifNow thesepublic. petitioners
must wait, and file a new the andpetition, selectmen widenmay
straighten the road in such aagain way that the cannot gopetitioners
to the court the of theirupon ground or to widen andneglect refusal

andstraighten, they notyet may do what the requirespublic good
;should be done and this bemight inrepeated time after time the

same way. a road needed toSuppose be a rod itswidened ‘whole
andlength, the ask thepetitioners selectmen to widen andaccordingly,

they, tosimply theprevent frompetitioners to the court withgoing
petition,their thewiden road one foot: then, if defendant’sthe law

is sound, they have insucceeded their object, but have done nothing
that benefits the Thenpublic. the andsuppose trypetitioners again,
with the same result: this must be sixteen or seventeen timesrepeated

thebefore road is widened so as to meet andthe wants of the public
the petitioners; whereas, anby allowing decision,from firsttheappeal
the whole case could be brought before the commissioners atcounty
once, and be settled with a andsingle petition one proceeding.

We cannot doubt changethat this in the law to meetwas made this
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least, cases,at tliat selectmenor, this class of so when thecase,very
fromdo to the goinga town should just enough prevent petitionersof

butthe that refused to doground they anything,the court uponto
entirelyto as thus failsame time intend do as little andpossible,at the

beof an mightthe wants and the necessities the appealto meet public,
andwell as otherby any aggrieved,taken the asby partypetitioners

oftheby reportwhole matter be considered the court uponthus the
asmodifiedcommissioners, and of the selectmen be sothe decisionthe

andand wants of petitioners,necessities the theto meet the public
tiling-wholeof a of suits. Themultiplicitythus avoid the necessity
well,asand terminated onebythus be accomplished proceeding,may

a dozenmuch than bymuch better because morenay, expeditiously,
twenty.or

thehighwayIn this case we claim that the selectmen widened the
did orfor, straightenbut that not widentheywhole length petitioned

of theof or the necessitiesas to meet the wants the petitionersit so
of theactionthat thebeing aggrieved byand the petitioners,public,

modifiedtheir and thus have itdecision,fromselectmen, may appeal
toin such a as to do justicea of the commissioners wayreportupon

and to meet the necessities.publicall parties,
filingofnecessitythere was nobeing taken,This properlyappeal

of theonly peti-for the benefitrequires,which the statutebondthe
owntheirdid not to a bond forgiveThese needtioners. plaintiffs

statutewas not what thetheir own costs. Thisindemnity against
the bond.in requiringcontemplated

for the defendants.Mugridge,

the motion to dismiss should be allowed.submit that"We
origi-in that the acted on theshows selectmenThe appealpetition

withinthem, and widened and thestraightened highwaytonal petition
thatstates,and it as the for appeal,groundtermini specified;the

for thethus not sufficientand made werestraighteningwideningthe
that suchand showof the the facts of the casepublic,accommodation

10on secs.The is foundedfor theonly appealthe ground appeal.is
of those;63, Stats., only142 and the constructionp.11 of ch. Gen.and

anthatone,which sustain the is the broadwill appealprovisions
of theis decisionaggrieved anywill lie when the byappellantappeal

in of their on highway petitions,the course proceedingsselectmen
carryinginactionis, in and extent of their subsequentthe mannerthat

ofin questioninto as well as theeffect, preliminarythe petitions
con-is not the correctof the But suchprayerthe petitions.granting

“inis, layingin statutes“decision” mentioned theThestruction.
theofonly the grantingthus mainincluding questionaltering,”orout

Theit into effect.action in carryingand not any subsequentpetition,
the action offromon this allowedsubject appealsstatutesoriginal

highways,laid out or widened and straightenedwhen theyselectmen
the townbyamount of There was nodamages. appealas to theonly
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out,or andfrom their to or to widenany person lay straighten,decision
but Stats.,that was final and conclusive. See ch. 9,Rev. sec.50, p.
121; Stats., ch. sec. 138.Comp. 54, 9, p.

As the inwas,law then a had a case of theremedy neg-petitioner
lect or refusal of a tothe selectmen to hisgrant bypetition, petition

court;the but town the ofbythe or any aggrieved grantingperson
ofwhatever,the had no or inpetition remedy casecorresponding any

1862,an in it. act of J 27,decision thus The uneimproper granting
defect, interested,was to this and thatpassed remedy provided any party

“who is ofaggrieved the decision the selectmen out aby laying high-
1862,ofway,” may <fcc. Laws 2615. The General Statutesappeal, p.

act,are a thatmerely revision of not an alteration of it. Theoriginal
ofphraseology the act of 1862 confined it to the decision toexpressly

“ out,” andlay did not extend to any subsequent proceedings, except
the amount of awarded.damages

The for when the of the inremedy action selectmen thepetitioners,
or of orlaying out, wideningmanner extent and is un-straightening,

this,issatisfactory, not like but a new forby by petition what-appeal
desired,ever further or different with ofis the to theright applying

ifcourt the or it.selectmen refuse to Theneglect grant whole phrase-
and of the sections to show thatology provisions referred they were

not intended to an additional for the inremedy petitioners suchprovide
butcases, maya for who beremedy anyparties aggrieved byopposing

of the andgranting before the of ofpetitions, who, passage the act
had no1862, in such cases.remedy

Statutes,Ladd, 63,J. 10 givesSec. of ch. General the ofright ap-
in general anyterms to the decisionpeal person aggrieved by of the

in and byselectmen out or alaying altering sec. 12 ofhighway; the
same it that onis such the decisionchapter provided of the se-appeal

affirmed, modified,lectmen be ormay by court,reversed the according
to the of commissioners.thereport

I think of ofthe true construction these the statuteprovisions gives
an into the a case like theappeal present.petitioners

CushiNG, 0. J. no reason that I whyThere is can see the selectmen
are not as liable to err the ofinterest the as of theagainst petitioners

that shouldThere is as much need the statutepetitionees. oneprotect
of other,these classes as and it me that such isthe toappears the just
construction of the statute.

J. toSjiith, The to the selectmen widen andpetitioners applied
a This did,certain the selectmen but notstraighten highway. to the

extent or in desired the andbythe manner arepetitioners, they
Stats., 63,I think the statute ch.aggrieved thereby. sec. 10)(Gen.

thisis broad to case.enough include
bond is The requires onlyNo statute a bondnecessary. 11)(sec.

for isthe benefit of the taken abywhen an land-petitioners, appeal
orowner other interested.person

to dismissMotion denied.
VOL.lv. 15


