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Chamberlin v. Perkins. March 13, 1875.

Amendments —Rescission Contracts.of

a received,Under count for had and a draft the de-money byaccepted
fendant is admissible in evidence.

It is within the discretion of the the trialordinarily at topresiding judge
aallow to be filed orspecificationnew amended.

Under a wares, delivered,count for and agoods, merchandise sold and
draft the defendant, the consideration of flouraccepted by which was
and sold and deliveredgrain to him the is inby not admissibleplaintiffs,
evidence.

Where A sold and delivered to B a lot of flour and and receivedgrain,
B’s in fullacceptances therefor,and of thepayment whichdischarge price
B A,afterwards refused to thatpay Held, compelledbeen tohaving—
take drafts,the toup agreementelect consider his to receive themight

rescinded,inacceptances of the debt as re-payment andoriginal might
cover the therefor,of the inprice flour and a suit the draftsgrain being
in court to be of as the defendant’sdisposed safety might require.

Assumpsit. 19,March 1870, Chamberlin,Philo M.James Cham-
berlin, and Oren C. Lee, described as under J.the firm of M.partners

&Chamberlain Co., sued out a writ against defendant,the returnable
1870,to the term, of the forApril court thissupreme county. The

declaration contained the common counts for andgoods, wares, mer-
and received,chandise sold delivered, &c.,had andmoney and an ac-

count annexed for flour and sold,corn and due,interest amounting to
$1,210.09. The defendant that hadclaimed he for cornpaid the and
flour by drafts him,drawn by the on andplaintiffs him,accepted by
and which he claimed had,the still and had never offeredplaintiffs to

him,return to and which had been andexpressly taken received themby
in andpayment satisfaction of the flour and corn sold him.to The
plaintiffs groundclaimed a onthereupon continuance the of surprise,
denying that such drafts hadany been courtThe thegiven. gave
plaintiffs days to file affidavits as totwenty the non-existence of the
drafts. Within that time filed an affidavit thatthey the drafts had
been burned. The case court,was bycontinued the andthereupon upon
the motion addplaintiffs’ had leave to athey specificationnew upon
the drafts. filed aThey 1,1872,new of draftsspecification July pur-

to been drawnporting byhave the defendant. The action was tried at
term,the 1873, when onApril the leave amendedplaintiffs their speci-

fication forthby by defendant;drafts thesetting to which heaccepted
and afiled of the statute ofexcepted, plea limitations, issue,general

and accord and satisfaction. No was filed.replication The re-jury
turned a verdict for the defendant.general

The action was reviewed the and atby tried theplaintiffs, again
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term, 1874,April tlie defendant renewing bis toobjections the amend-
ments, and on the ofinsisting statute limitations under bis toplea,
which no had been inreplication filed, but fact toagreeing consider
such as filed.replication

19,March 1872, Philo and Chamberlin,Chamberlin James M. as
of said firmsurviving partners having deceased after the(Lee first

suit was sued out a second writcommenced), theagainst defendant,
returnable at ofApril term, 1872,the the court for thissupreme county.

declaration,The which contained one count thatonly, alleged the de-
fendant was indebted to andthe said his inplaintiffs Lee in lifetime the
sum $1,500,of “for corn, flour, and wares,divers andgoods, merchan-

“defendant,”solddise and delivered to the and for interest upon cer-
”tain sums due and from Lee,the defendant inowing the oflifetime in

consideration whereof he promised, etc. On the 3d 1873,ofday April,
the filed a suit,ofplaintiffs specification their claim in this specifying
corn and flour sold and delivered, and interest on the sum fordue the
same; also two other drafts drawn them onby Perkins, byaccepted
him, which he had failed to and which hadpay, they been compelled
to take up.

term, 1874,At the on motion ofApril defendant,the both actions
were tried thetogether, defence and inpleadings the same both.being

filed,When the was and at trial,the the defendantspecification excepted
itthe to be andallowing filed,to order insisted that a count theupon

not to the count anddrafts could be injoined specifications either writ.
contend,did notThe but at the trialplaintiffs admitted that the drafts

in and satisfactionwere taken of the flour andpayment sold,corn and
1874,term, the inonlyat the wasApril question controversy under the

satisfaction,of accord and and the statute of limitations asplea appli-
him,to drafts the allbycable the claimsaccepted plaintiffs abandoning

drafts.the Under the of accord andupon satisfaction,except plea
thatcontended he had the sum of inthe defendant aplaced 1751.14

in for the plaintiffs, Lee,bank Dover which the deceased hadplaintiff,
in full satisfaction ofto receive the four drafts.agreed

found that there was no and satisfaction,The accordjury specially
for inand returned a verdict the the sum ofplaintiffs $3,280.20, being

four andamount of the drafts interest.the
shouldThe whether the have beenquestions plaintiffs allowed to

said drafts,add a count or and orspecification covering whether not
of limitations is a defence arethereto, writs,the statute reserved. The

and inrecords both suits be referred to as ofmay thispleadings, part
with the drafts.case, together

forand theMugridge, plaintiffs.Rolfe
J. for the defendant.Sail,F. Sobls and Gr.

* J. the for had and inSmith, moneyUnder count received the first

*Ladd, C.,J., J., presided nisihaving prius,and C. at the trials atFosteb, C.
did not sit.
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suit, weredrafts in the clearlythe set forth amended specification
first Theevidence, ques­admissible in being proved.the signatures

ordinarily discretion,tion ofof or is onefiling aamending specification
to of awho The oifice speci­be exercised the cause.by the triesjudge

nature the plaintiff’sfication is to defendant of the oftheapprise
defendantclaim Thewhere the counts in the declaration are general.

have offeredcalled for no and the thereforemightspecification, plaintiffs
of athe drafts in The furnishing specifi­without one. *filingevidence

It not possiblycation on couldwas therefore a theirgratuity part.
it notified himoperate contrary,to thethe defendant. Onprejudice

of could lie tothe nature No objectionexact of the claim.plaintiffs’
it,their or it after it filed.filing wasamending

“ flour, andIn the second for diverscorn,the declaration wassuit,
and forwares, delivered,and sold and interestgoods, merchandise

from to theupon money due the defendantowing plaintiffs.”and
Such a a or draftbydeclaration not be note offeredwould supported
in A of the whenevidence. becomes declaration itspecification part
states a cause of Thewith the declaration. specifica­action consistent

amend,tion cannot the Pick­modify, alter or declaration.enlarge or
v. not be givenN. H. As the drafts couldering DeRochemont, 45 77.

declaration,in evidence the couldunder it follows thatthe specification
not be amended so as to include the drafts.

“The havearose should beenquestion plaintiffsthen whether the
count,to add a said drafts.” Theallowed or casespecification, covering

that andassumed the had no existed.longerdebt beenoriginal paid,
variance,of aThe amendment was not for avoidingoffered the pupose

omitted;or an but the askedsupplying accidentally plaintiffsallegation
to a action.insert new of a different cause of Itdeclaration, descriptive

admits ahardly veryof even under the liberal ofprovisionsquestion,
our statute of ouramendments, and numerous decisionspermitting

the not be to doupon subject, permittedthat the could this.plaintiffs
It is however, because,this theunnecessary, question,to consider de-
fendant which thehaving failed to his was consider-promise,perform
ation debt,of the thedischargetoplaintiffs’ agreement original they
are canthereby in situation defendant whereplaced by theya the treat

rescinded,the contract as can fallconsequentlybeen and backhaving
the same the countoriginal and recover for the under forupon debt,

corn, fiour, &c., delivered; theyand and the amount wouldsold be
to amount theentitled recover the as the due twouponwould be same

drafts. As the thebyexact has been done parties verdictjustice
which was is no to disturb the same.returned, there occasion

This view of it to the questionmakes considerunnecessaythe case
raised of Hollinsby the statute of limitations. The case v.plea of the

however,Horn, 44 N. H. an591, authority againstseems to be the
takenposition by the defendant.

result in plaintiffsThe of that the first suit theis,these conclusions

*Bean v. Brown, 396,54 N. H. 397.
IlEPOItTER.
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are entitled to for the amount of twojudgment the drafts set forth in
their amended In the second suitspecification. are tothey entitled

for the sum andjudgment due for corn flour sold and asdelivered, set
forth in the declaration, drafts,said two lastupon bringing mentioned
if still in court,into andexistence, them to defendant.thesurrendering
The amount for is towhich be in suit isjudgment rendered the second
the same as the amount due on the two drafts.

Cushing, J.0. The inquestion to be settled aroseprincipal the
“second of the two actions. In this for corn,case the wasdeclaration

flour, and divers wares, and merchandise sold and togoods, delivered
“defendant,”the and for interest on certain and fromowingsums due

the trial,defendant.” At the allegedthe defendant that certain drafts
had been the defendant ingiven by byand received the satis-plaintiffs

demand,faction of this so that this demand was and this was notpaid;
thebydenied plaintiffs. the were toThereupon plaintiffs permitted

amend aby count andadding drafts,founded the on trial verdictupon
amount;was recovered for their and the the casequestion bypresented

is, thatwhether amendment was admissible.
I confess that I am unable to see on what couldthis beprinciple

Thedone. defendant that the hadalleged debt declared for been paid,
and the did not thatplaintiffs deny such was once the understand-

wasThe not noting. difficulty that the cause of action had been
described, thatcorrectly some was to thechange necessary adapt

evidence,declaration to anythe or that of essentialmatterallegation
ofto the the hadmaintenance action been omitted. The defence

that there nowas, difficultywas cause of action. Would it aid this at
all to describe ofthis cause action ? formWhateverdifferently you

it, into whatever terms metgive you it, always you bydescribe are the
same thatdifficulty, exist,the cause of action does not the debt—that
has been What the apaid. plaintiffs to introduce was countproposed
in form insome or other which should declare for indebted-they

fromness to the fact of theiraccruing havingthem been toobliged
money to take the draft which the defendant averred hadpay up

onbeen received that itby them the should be aexpress argeement
of the cause of action It couldpayment originally declared upon.

therefore,not, of noaction,be the same cause that longerbecause
I think found whichexisted. no case will be in the doctrine of

amendments has to abeen made available revive defunct cause of
itaction anew.by describing

165,case of v. 10 was inThe Burnham N. H. one whichSpooner,
no in hadthere was that note inpretence the beenquestion accepted

debt;of and insatisfaction the I think the same will be found true the
where,cases,•other to ofowing difficulty validitysome about the the

note, has his declarationparty permitted bythe been to amend declaring
was of theoriginal action,•on the cause of which the consideration note.

whole inThe doctrine to the matter of of the exist-regard payment
ordebts the of bills ofing by acceptance exchangenotespromissory
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satisfaction,to inbe and toexpressly agreed accepted payment appears
condition;me to in no and if itsatisfactorybe were forvery necessary

case,the settlement of this a somewhat discussion oflengthened it
might be interesting.

was,The defence set the that he his inby defendantup gave promise
to the amount this to suchwriting of debt as thepay person plaintiffs

should order it to to,be and that this in fullpaid waspromise accepted
“andsatisfaction of It true,”the debt declared on. is hedischarge

says, the this ordered this toplaintiffs, relying moneyupon promise,
;be to a third butpaid mywhen written wasperson presentedpromise

to Ime, to it,refused and the have toperform beenplaintiffs obliged pay
it,back what for andthey myreceived have hero to surren-acceptance

der. The is bydebt this broken and theoriginal paid promise, promise
I do not ifto fulfil I can avoid it.”propose

It toappears solved,me that this admits of anddifficulty being
should be solved, the andby common ofelementary theprinciples
rescission of contracts. This transaction is entirely between the orig­
inal parties. defendant,The broken the in considera­having promise
tion which,of he thesays, toplaintiffs agreed thedischarge original
debt, the elect toplaintiffs and,consider the contract as rescinded, so
electing, theirbring action to recover the debt. thirdoriginal No

isparty injured by transaction,the and partiesthe themselves are
restored exactly to their Little,Fuller v.original position. 7 N. H.
535; v. 431;Drew 39 N. H. v.Claggett, 298;9 N. H.Luey Bundy,

v. 3 N. H. Every necessary79. condition toDewey, theDanforth
rescission of a contract fulfilled,to have been and I canappears see no
reason why the should notplaintiffs have been to recoverpermitted on
their count,original of course their drafts court tobringing into be dis­

of asposed the defendant’s safety Asrequired.­ this result has been*
reachedpractically had,the Iby think the verdictproceedings ought

not to be disturbed. This view renders the as to thequestion statute
of andlimitations, also the as toquestion the of noamendment,
importance.

J., C. 0. I amRakd, to think thatinclined the main indifficulty
this case may be removed aby resort to the doctrine of the rescission

contracts;of if courts werealthough, to insistdisposed the ut-upon
most ofprecision it notlogic, be to howmight easy see an ex-

contract couldtinguished be revived theby rescission of another con-
But ittract. bemay considered as settled in state, that,this Avliere

have been sold andgoods an contract,delivered andupon executory
the theparty receiving goods fails to with itscomply therequisitions,
injured consider itparty may rescinded,as and bring his action of
indebitatus to recover the value of the sold. Andassumpsit goods

aW'hen refuses toparty aperform contract which is void theby statute
of frauds, the other may recover backparty whatever he hasproperty
delivered in execution of thepart contract. And awhere whoparty

* Repoktek.J., Co.,Bell, in Whipple, unreported.C. Wheeler v. Mer.
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is indebted to another in andmoney payment,delivers andgoods part
the debt,creditor afterwards andrefuses to account for them theupon
requires and full,receives in maintain as-maydebtorpayment the

forsumpsit the and so ingoods money delivered payment.part
And when A B in an ofpurchased of two adjustmentandplonghs,

account B,between to whothem the value of the was allowedploughs
use,afterwards hisrefused to and to ownthem,deliver converted them

it was held actionthat A in anrecover ofmight the theprice ploughs
for v. Cox,had andmoney And I ofreceived. think the case Sloman
1 Mecs. & ThatCromp. assump-­Roscoe is a case in was471, point.
sit March,upon two ofbills of The first dated the 16thexchange. bill,
1833, £18,and wasdate,three months sum ofpayable after for the
drawn Jones,by the defendant and namedby aupon personaccepted
and bill, June,endorsed to 20th ofthe The second dated theplaintiff.
and twopayable months after was also drawn the defendantdate, by

and Atupon and theJones, endorsed to theaccepted by plaintiff.
trial before Lord havingthe first billLyndhüRST, B.,C. it thatappeared
been anotherdishonored, cash,the in andto take £8plaintiff agreed
bill ;for £10 and anddrawn,the was endorsedsecond billaccordingly
to the Afterandplaintiff, the bill £18 was to thegiven acceptor.upfor
the Jones,of thebill, due,second and itacceptance the before became

the billwhileacceptor, defendant,without the of butconcurrence the
was in tohis June20th ofhands, altered the date of the bill from the
the 24th. bill £18 theby plaintiffThe for was obtainedsubsequently

ParKE,from to thethe is liableB.,said, defendantacceptor. —“The
bill,as that heplaintiff, bill,the drawer of a for suedBeing£18. upon

shows, in to in of an agreementorder thatprove payment, consequence
with the remainder.he him £8 in cash and a bill for theplaintiff gave
That bill anbe, fact, value, byturns out to in of no been vitiatedhaving

seconddefendant, therefore,alteration. liable on thebeingThe not
bill, still remains isequityliable the first.” In the caseupon present
very verdict,in of and I nomanifestly legal objectionfavor the can see
to it. The must there must beoverruled,be andexceptions

verdict.on theJudgment

State v. Kennison.March 13, 1875.

Courts.PoliceComplaint of—Jurisdiction

rude, 252,A forcomplaint indecent, conduct,or under ch. 'sec.disorderly
1, Stats.,Gen. must showthat the acts as the offencecharged constituting

street, lane,were in a and italley,committed or other isplace;public
not sufficientto that and inthey were done theallege presenceopenly,
of divers persons.


