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The to of theto therespondent’s neglect plead jurisdiction police
court inof Concord when that court did not matter.thearraigned help
Where is it cannot be conferred consent.jurisdiction wholly wanting, by

N. H.27 346.petition,Griffin’s
dismissed.Complaint

13, 1875.
Lord v. Dunbarton. March

A amotion to dismiss apetition for new because the signatureshighway
were in mademust the first four of thepencil writing daysbe within
term.

PETITION, by Aaron Lord and others the towns of Dunbartonagainst
and Bow, for ina new filedhighway, 6,the clerk’s office March 1874.
The waspetition 1874,entered at the whenApril term, the defendants

“moved that nothe be dismissed liadpetition because everapplication
been made to said towns, them,the selectmen of or either of to lay
out said nor had been a orhighway, neglectthere refusal them toby
to outlay same,the thebefore of this topresentation thepetition
court.”

The ofquestions law thus raised reserved forbeing the considera-
tion of the full bench, June law term, 1874,the the motion to dis-—at
miss the waspetition denied.

Now, at term, 1874,the October the defendants moved that the peti-
dismissed,tion be because the names of all the petitioners in(twenty

number) to said insigned petition were written The courtpencil.
denied motion,the and the defendants excepted.

The court transfers whether,the if the motion had beenquestion
seasonably made, the amendpetitioners by the tomay causing petition
be signed severalby the in ink.petitioners

for theMugridge, defendants.

The jurisdiction of the court a writtendepends upon application.
Charlestown,v. 26;34 N. v.Haywood 614;H. Clement 43 N. H.Burns,

v. Richmond,State 26 N. H. 239.
The was a andpetition court,to be used in topaper be placed upon
files,its and inbeing Hides,was insufficient. Meserve v. 24pencil N.

;H. 296 Stone v. 24 N. H. 309.Sprague,
The oneexception, being court,which to thegoes the ofjurisdiction

847;cannot be 346,waived. N. H. v.27 State Rich-petition,Griffin’s
mond, 240;239,26 N. H. Charlestown, 27;v. 34 N. H.Haywood
Morse v. 25 N. H. 302.Rresby, The cannot be be-petition amended
cause is in tonothingthere court amend.

Sanborn forCiarle, the plaintiffs.

The cases of Stone v. and Hides inMeserve v. are not point.Sprague
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in atwritingsto the are common law.petition questionThe signatures
284; 11;Stearns,v. 5 Barn. & Cress. v. 4 Yt.OlossonPhysio,Geary
; ;499, Bank,20 Yt. Broten v. 6 Hill 443 ReedDavis,v. 503Partridge

y.329; 22;Roark, v. 1 Phill. GreenClarkson,v. 14 Texas Baynes
; ;Dickensonv. 2 Phill.Dickenson,1 Phill. 53 173 McDowellSkipioorth,

y. 347; Glason, 102;1 Merritt v. 12 Johns. ClasonChambers, Strob. Eq.
y. 484; 2 292.Patteria,14 Johns. v. SpeersDraperBailey,

v.J. The of Stone v. and Meserve HicksCushing, C. cases Sprague
tofor of that theshowing signatures petitionare cited the purpose the

is,Thein are not sufficient. taken the defendantsposition byquestion
is itin to be considered as if had no namesquestionthat the petition

in­it; in all such itcases, byand that whenever appearswritten upon
mustwritingthat a the files of the court is in itupon pencil,spection

and it mustblank,as beany proceedings dependent upontreatedbe
view,this the cases are cited.To abovevoid. mentionedsupport

theto me that the learned who deliveredjudges opinionsIt seems
ahave been much at suchvery propo-in those cases would surprised

in the case of as follows:sition. The head-note Stone v. isSprague
“ the name on the summons leftin of officer’spencilAn endorsement

in is notdefendant, whose estate is mesnethe attached process,with
sufficient;” delivered thejudge says,the learned who opinionand —“We

bethat shouldthe never intended these endorsementsthink legislature
manner, effectuallyin a that wouldmade securepermanentexcept

and that an in such aslaw, ap-of the pencil,the indorsementobject
case,in this is not sufficient.”pears

in for defec-the came on a abatementquestion pleaIn those cases up
summonses, not at the time thethe indorsements appearing upontive

to attention of the courtThe matter thebeing broughtsummonses.
of madequality writing being apparentin this and the theway, pencil

Butbe insufficient. aftertrial, such indorsements were held toby the
must be perma-of matter seems to that theall, be, writingthegistthe

inhad ait is whichnent, writing, disappearedand pencil apparently
is held insufficient.few whichdays,

to determineme that the court cannot be onIt to expectedappears
of a Itwriting.the of thea question permanencesimple inspection

abatement;a into the of the pleashould notice courtbroughtbe by
trial offact,on framed and of the theand, question permanenceissue

may be determined.
v. ap-v. Meserve Hicksof Stone andThe doctrine the cases of Sprague

legalused in proceed-that law it isbe, required writingsto thatbypears
likenature, pencil writingsof a not theshould be andpermanentings

is made tothis; ap-in and that whenin those casesquestionbrought
abatement,pear writingsontrial of an issue framed a pleaoil the in

no meansbythis iswould be held insufficient. Butnot permanent
can, on simplecourtat of the theany stagethatholding, proceedings
which the de-cause,void sucha foradjudge proceedinginspection,

seems to require.argumentfendant’s
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law wouldBut it such as at common bewritingseems to that ame
to beheld to be oughtappearssufficient—and this writing such —

interested toheld to and thatgive any partiesthe court jurisdiction;
the court inbyshould notice ofobject pleabe held to it to thebring

forwithin the timeabatement, requiredor motion to madedismiss,
made at the sec-beingother in that this motionabatement, andpleas

ond must behad,had beenterm, and after de-expensive proceedings
nied.

forLadd, denied,J. I dismiss bethat motion toagree the should
to admitthe not nowI amgiven by preparedthe chiefreason justice.

cause liadalleged,that the dismissed for thepetition should have been
I havethe beenobjection been at of theany stage proceedings.taken

the case of Stone v.unable to whichdiscover any legal principles upon
rule there laidextend therests, which the court toSprague requires

a writ,officerdown, servingas to thebythe indorsement of a summons
held,to other how it can be asI do understandnot nowpapers. quite

not amatter of islaw, writing.a with a pencilthat written leadpaper

Smith, law tobyJ. It is berequiredwell settled that contracts
“in isin This because thewriting be written andmay pencil.signed

in writ­inaccuracylaw extends to loosenessgreat andindulgence
life,to ofings, necessary the common business simplicitatempropter

Iflaicorum.” N. H. 311. thePerley, v. 24J. in Stone Sprague,
itor to whenpayee willing acceptindorsee of a note ispromissory
effaced,or itssigned risk of becomingindorsed in and thetakepencil,

the andlaw a invalid:will not to such note thepronounceinterfere
same is in whichtrue of instrument signed pencil,otherany private
the are made toparties to Such papersinterested are willing accept.
continue in recordsforce for a while publiccomparatively,timeshort
are andintended to their preser­andpermanent; upon permanencybe

interests, of whichvery theyoften large importantvation depend and
234,are B. Abbott,the v. 5 & C. C.sole In Physic,evidence. Geary

inJ., beexchange may byan on a bill ofdeciding that indorsement
that ourin not de­writing said, any great dangerispencil, There—u

incision will a of writing pref­individuals to such modeinduce adopt
erence of this mode of writ­to that in use. The imperfectiongeneral

ofing, obliteration,its and the provingso tobeing impossibilitysubject
it when it obliterated,is will its being generally adopted.”prevent

Bell, J.,In Meserve was295, decided, deliveringv. 24 N. H. itHicks,
“the in mayof a besignature pencilthe that howeveropinion court,

held sufficient inin is notsufficient in writing pencilprivate writings,
in whichlegalin to usedpublic proceedingsnor drawn berecords, papers

must in v.And Stone supra,become records.” Sprague, quapublic
it name onwas of the officer’s theheld that an inindorsement pencil

onis attached mesneestatesummons left with the defendant whose
ofthe thePerley, J., opiniondeliveredprocess is not whosufficient.

“ in it hasno case whichseencourt, remaked follows: We haveas
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record,been held that bythe or othersignature, writing, required law
;to be made a marks anby officer,may be in but ifpublic officer’spencil

indorsement on a summons made in should be decided to bepencil
sufficient, it is not toeasy see how line of distinction could be es-any
tablished which should rule fromthe extended to allprevent being
cases an iswhere officer to make a No statute re-required writing.

thatquires recorded,shall be or deeds in ink.enrolled,judgments
Bail is taken a of his name onby mere indorsement the writ. He
would if inbe held it were done but itprobably chargeable pencil; would
be a if the todangerous looseness officerwere allowed take bail and

the from onlydefendant arrest where thedischarge security returned
was a writ,mark on the as writs are andpencil which, original kept

in would,used our in a case,contested seldom remainpractice, legible
till the plaintiff obtained judgment.

The law to his namerequiring the sheriff indorse on the summons
has been reenacted in successive a longstatutes for Therevery period.

notis the smallest reason to that inthesuppose legislature, reenacting
this of toprovision statutes, meant introduce inprevious any change

ofthe the indorsement. the law was firstway making When intro-
duced, in ifpencil,' at all in this waswriting practised country, cer-
tainly rare. We think never thatvery the intended theselegislature

made,should in aindorsements be manner thatexcept permanent
would and aneffectually law,secure the of the that indorsementobject
in such as in this notpencil case is sufficient.”appears

rule,The which two so clearlythese eminent indicatedjudges ought
to in to used inrecords and begovern public papers judicial proceed-

records, inings maywhich become is founded suchpublic good sense,
and on considerations of such convenience andpublic importance,

it not verythat to be unless reasons areought strongdisregarded pre-
sosented for Such a rule works no harm ordoing. inconvenience

in the looseness andcontrary encourageswhile doctrine care-practice,
character,and allows use of of a whichlessness, the canpapers public

fraudulently altered with and with lessgreater facility liabilitybe to
therefore,When, in now beforedetection. a case like the one the bar

incourt,of this is orseasonably by abatement,madeapplication plea
motion, the should be dismissed.petition

overruled.Exceptions


