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Chamberlain v. H. Fire Ins. Co.The N.March 12, 1875.

see. eh.ÍB,Insurance —Condition—Notice—Mistake—Construction 157,of
Gen. contract— sue.Stats. —Breach Who mayof

contractThe to sue for the breach of a is theperson simple fromperson
the consideration for the moves.promisewhom

The laws of a state are referred to in allnecessarily contractsmunicipal
laws,to the enactment ofmade the state those andwithin subsequent

them in allmust and control matters theirgovern affecting validity, con-
struction, or discharge.

aThe defendant insurancejoint-stock issued acorporation, company, policy
W. loss or fire to thedamage by amount of oneinsuring against thou-

loss,house,his “in&c.;sand dollars on case of insurance to be to"paid
heldC., who a the to securemortgage premises theupon payment of

hundredsix dollars. The insurance obtained C.was with theby consent
theof W. and had nopaidC. W.premium, negotiations thewith

Held, that C. was the tocompany. proper party maintain an action
the to recover not to the extent ofpolicy, only his ownupon but also

of securedthe interest W. thereby.
contained a condition that itpolicyThe should be void if the premises

become vacated the removal of thebyshould owner or with-occupant,
toout immediate notice the and consentcompany indorsed on the
wereThe the owner at thebuildings occupied by date ofpolicy. the

and continued to be thus aoccupied nearly whenpolicy, year, they were
vacated, and remained until theirunoccupied destruction fireby nine

bylater. were not reason ofThey destroyedmonths toexposure any risk
it of the condition in thewhich was the toobject policy guard against,

to the of the ofno notice thegave company vacatingW. buildings, because,
the insurance theobtained nor received hepolicy,not washaving ignorant

notice,therein; nothe condition and C. becauseof gave (without fault
Held,that hadhe was unaware W. removed. thenegligence)or failure

“mistake,”anotice was within the intendment thegive statute,to of
bythat “no shall be avoided ofpolicy reasonprovides anywhich mis-

to hr /eor unless it beentake misrepresentation, appears intentionally
made; but inand the actionfraudulently party insuring, any brought

facts,such the andthem on show thepolicy, may jury shallagainst
suchthe amount for which would otherwise bereduce liableparty as

beenin as the to have ifoughtmuch increased noproportion premium
occurred,” Ladd, J.,hadmistake or misrepresentation dissenting.

also, mistake,the andHeld, that thenotwithstanding notwithstanding fact
the not reason ofbythat were to thedestroyed exposure risksbuildings

still,of inasmuch the havenon-occupation, company mightas refused
16VOL.LV.
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insure the lawfullyto or have an increasedproperty, might charged price
the ifcontinuance of the insurance had known of thethey vacatingfor

diminished,of the the of be indi-liabilityamount its must asbuildings,
bycated the statute.

defendants,issuedAssumpsit, on a of insurance thepolicy by insuring
“ fire, ofby $1000,M. or to amountdamageJohn White loss theagainst

;in inhouse, shed, village,on his and New Ipswichbarn High Bridge
loss,of insurance to L. Casecase to be James Chamberlain.”paid

tried the court.by
inThe that action not maintaineddefence the could bewas, (1)—

byof voidthe name the that the became reasonpolicyplaintiff; (2)
condition: “if the insured be-herebyof the following premises
the the or withoutcome vacated removal of ownerby occupant,

**hereon,to andcompanyimmediate notice the consent indorsed
15,was 1870. Thethis shall be void.” The datedpolicy Julypolicy

by White,$600andthen a note forowning mortgage givenplaintiff
buildings bywith White’s on ownedconsent obtained the insurance

White, 1,1871,who in and them. June re-White, bylived occupied
moval, return,to theintending theynot vacated and remainedpremises,

26,fire,till destroyed by givenFeb. No notice was1872.unoccupied
and and defendants werevacated,of the thebeing plaintiffthe premises

fire, that vacated. Theaware, they buildingsnot till after the were
a fire in a andoriginating factory, communicatingwere burned by

were ofbyother and not reasonthrough buildings, destroyedoccupied
risk it the in theto which was the of conditionsany objectexposure

indefendants, informed,to Theagainst.policy guard being September,
thatfire,that had been vacated before the raised1872, buildingsthe

not inThis was raised the communications betweenobjection. objection
because the not then awarefire,the soon after the defendants wereparties

had nothat been vacated the fire.buildings White’gavethe before
did had innotice, insurance, it,not the no interestbecause he obtain
the in the and nopolicy;and was of condition theignorant plaintiff gave
did knowbecause he not that White had thesenotice, Uponmoved.

is befacts to rendered.judgment
Case reserved.

Stevens forParker, theS¡> plaintiff.

I. this Asby mortgagee,Can action be the plaintiff?maintained
v. New'the had an ininsurable the Cfoodallplaintiff property.interest

;N. H.187;H. 19 575Packard,Eire Ins. 25 N. v..[England Co., Smith
P.;v. Barnes v. UnionM.Co.,Ins. H. 238Hillsborough.Sanders 44 N.

Co., are aIns. The28,45 N. H. and there cited. defendantscases
”“ “ 1869, ;ch. and manynot mutual ”—Laws of 97stock company,

thisoffound in the are to a corporationdecisions books not applicable
is involved.is farcharacter. This true so asespecially membership

”“ The member-are of.Here the insured not members the company.
thisinTheconsists of the shareholders the stock.owning policy.ship
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is a whichcontract,case the insuressimple by thecorporation property
and to the loss toagrees the Thepay plaintiff. isplaintiff then the

or an Inoriginal contracting eitherparty, assignee. case he can main-
tain his action. He is the original contracting The caseparty. shows

insurance,this: did“White not obtain hadthe no it,interest in and
“was of the conditions in theignorant Thepolicy.” plaintiff, then

a and fornoteowning mortgage bygiven White, with$600 White’s
consent obtained the insurance.” The plaintiff it;forapplied he

the hispaid atpremium; request the issuedcompany the policy,
and in it to the loss to him. Thisagreed pay was a promise to topay
the from whom theperson consideration moved. thisBy action the

aslegal well as interest inequitable the contract vested in the plaintiff.
There nowere other Thecontracting legal interestparties. in a simple

v,contract inis him from whom the consideration moves. Warren
; v.Batchelder, 15 N. H. 129 Smith N.20 H.Mudgett, 527, ;528 French

177;v. 16 N. H. 5 N. H.Rogers, 244. A topayment the plaintiff
would be a a by White,bar to recovery because theby terms the pay-

made,ment was to so andbe White assented to it. Although the
ofequitable interest the willassignee be protected, yet ordinarily and

at common law he cannot maintain a suit theupon original policy in
his own name, but must insue the ofname the assignor. But if the
insurer, notice ofupon the assignment, thepromises assignee to pay
the loss,insurance to him in ofcase the assignee can, upon proper
averments, maintain a suit the in hisupon ownpolicy name. Pierce v.

297;Ins. Go.,50 N. II. 2Foster v.Ins. Go., 216.Gray There seems
to be no indifference principle between the case cited and the case at
bar, and the this,difference consists inpractical in the former,—that
the topromise was made apay consideration,upon good subsequent
to the of the and in the itissuing policy; latter, was made anupon
equally valid consideration at the time of theissuing policy.

The iscase also within ofthe the act ofspirit 1869, cli. 80, sec. 1,
“which that the inprovides interest hisparty may bring action in the

name of the or as heassignor assignee, may elect,” though we contend
that without this statute an action willprovision lie on the express

ofpromise the defendant to inthe amount case ofpay loss to the
But the of thatplaintiff. topurpose statute being abrogate the rule

of the common law stated,above and thus obviate the objection often
bytaken mutual insurance tocompanies the maintenance of the action

on the ground that such were notplaintiffs members of the company,
a by the court which inholding permits the this case toplaintiff main-
tain his action would inbe strict accord with the course of legislation

state,in this and beai’s also the construction of the act ofupon 1867,
hereafter to. inreferred The the toundertaking topolicy pay Cham-
berlain anwas ofequitable the andassignment prospective funds, the
action should be in v.the name of the Pierceassignee. Go.,Ins. 50
N. 297; Go.,H. 22; Go.,Morris v. 25 N. H. Rollins v. 200;25 N. H.

169;Groodallv. 25 N. H. 44 N. H.Go., Sanders v. andGo., 248, cases
cited; H.Barnes v. 45 21.Go., N.
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theII. The undertaken in to makedefendants have their policy
aonliability subsequent,existence of their a conditiondependent

drawnis to avoid the favor. It isviolation of which in theirpolicy
adroitness, and in withwith inserted connection other provisionssome

theas to as fromthe insured element whichdangerousalmost the
“ Ifis to hisostensibly designed interests. theprotect premisespolicy

occu-the the orbyinsured become vacated of ownerhereby removal
indorsedto the andwithout immediate notice consentpant company

* odious,this shall be void.” conditions arehereon Suchpolicy
;H. 475and are not to be favored in law. Emerson v. 43 N.Simpson,

v. 48 N. JH.385. not to construedPalmer, This condition bePage ought
in itsor isto annul avoid it ambiguousthe contract becausepolicy,the

““1. Immediate” notice shall be term immediate”given.terms. The
morenothingone and It meanssignificance.is not of limited certain

andin of time,than reasonable and well be construed to meanmaypoint ”“ “ “immediate,” noticereasonable,”be restricted to or timelyto
case,known insured. In thisafter the fact of removal becomes to the
afterinsured did not the untilthe know that were vacatedpremises
anywere 2. It does stateuncertain,burned. is because it notthey
notin istime the is to void. The policywhich becomepolicy

“vacated,void for immediate” contem-upon becomingthe premises
byit is noticemost,some of time. At voidable onlyplates lapse upon

beingto the notice itsinsured,the after to the ofcompany company
andmayAfter notice the thegiven by insured, companyvacated.

inandmatter, dissent,must time to act anduponhave the consent or
voidin said to bethe meantime the remains force. It cannot bepolicy

until of thethen notice the dissentvacating, by insured,the the the
noth-isand notice thereof to the insured have occurred. Itcompany,

in condition,more so harsh a and one whichjust, construingthaning
andis to of factswork a forfeiture the to hold that all thesepolicy,

bo theholdingshould shown to havecircumstances beforehappened
toIt unjustforfeited mere technical omissions. would bepolicy upon
Itinhold as to a notany construction mortgagee possession.other

valid electedbe to hold until havewould the the defendantsproper policy
avoid companyto it act of If the defendantby corporatethe dissent.

in-of theneglectintended that the should become voidpolicy upon
actanyto hadsured that the vacant withoutnotify premises become

dissent shouldmerely by time, theyof on their and ofpart, lapse
thein the condition and fixed some time in whichhave inserted upon

com-insured,should instance wasgiven bynotice be the for as—such
whenthatin of themonly policieswritten the mutual companies,

wasvoid if noticealienated,insured was the should bepolicyproperty
days.inand the consent ofgiven thirtynot the obtainedcompany

v. N.Barnes 45 H. 21.Company,
andIII. The contract between the defendantbeing original company
theor affectno act ofplaintiff, knowledge injuriouslythe White can

“of No act of in name the pol-the the whoserights plaintiff. person
anddone the itsissued, subsequent approvalwas first toicy assignment
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inby the or of an interest theany havingothercompany, party prop-
in anyof canerty insured, acting without the concurrence the plaintiff',

theor the theway affect of underrights policy.”impair plaintiff
Co.,‘AFoster v. Ins. 220.Gray

IV. doubts as to the itmayWhatever arise foregoing propositions,
157, Stats.,2,would seem that the of ch. Gen. furnishsec.provisions

court,sufficient in the of theconnection withground, finding upon
which the should be valid and the action maintainedheldpolicy

“against ofthe The section that no insur-insurers. policyprovides
ance shall or misrepresentation,be avoided reason of mistakeby any
unless fraudulentlyit to have and made.intentionallybeenappears
But in them onthe action suchinsuring any brought againstparty

and thepolicy facts,show the the shall reduce amountmay jury
for inwhich such would be liable as muchotherwiseparty proportion
as the to if orought have been increased no mistakepremium misrep-
resentation had made.”been

are,The evident and to andintent of these avoidpurpose provisions
brush away bythe technicalities so resorted tofrequently insurance

to embarass and the andcompanies defeat claims of thejust equitable
insured, and at the same time to the insurers against any lossguard

to anproperly increased risk from such mistakereferable orarising
law,ofmisrepresentation. The and the and itsobject policy applica-

tion to of here,cases the character have recentlybeen dis-presented
cussed so and oflengthmuch at so in the caseinterestingly IcLancey
v. Co.,Insurance 52 N. H. need to581, that we refer that caseonly in
this connection. And it for us toonly remains whetherinquire ignorance
of the fact on of the thatpart plaintiff vacated,the the werepremises

“and the toneglect notice,the was aconsequent give mis-company
”take which the statute was to relieveintended against.

We incontend that the of a distinctabsence waiver of the provisions
of the terms,statute in inserted in allthe and con-policy, provisions
ditions, violation orthe of which avoids the onnon-performance policy
technical only, are to taken out of the ofgrounds be forfeit-category
ures inand law and tosubmitted thepenalties jury, to be passed upon
by them substantial and Andmeritorious we are in-upon grounds.

further,clined to andgo anymaintain that in acondition contract
which seeks to the of this is inabrogate orprovisions statute, palpable

them,violation mustof be held to and void,be theinoperative upon
broad flagrantof and a to aground public policy, contraveneattempt
public statute,the of this a ofBy provisionsstatute. breach the agree-

;ment or can be thefully bycondition rata provisioncompensated pro
and in full anyorder to the defendants the benefit of oc-give damage

breach, it holdcasioned the is to the void. Theby unnecessary policy
and hold full consideration thebydefendants receive the paid plain-

tiff, and be it to in of out-unjust, us,it would view of theseems spirit
case, to thatlegislation equitiesand the of hold the defendants maythe

retain beconsideration and not to ofcompelled any partthe whole pay
”“the loss. case shows a on the of thepartThe mistake plaintiff,
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statute;is relieved thebysuch as and intended to becontemplated
ofthein and consentobtainingthat mistake consisted not notifying

fact that thethe occasioned thebyand it arose and wascompany,
Whitehad been vacated.was not that theawareplaintiff premises

”“ wasin at the time the policylived and the premisesoccupied
to thewithout noticeafterwards, plaintiff.issued. He outmoved

still inHe WhiteThe did his removal.plaintiff supposednot know of
mistake,anof honestfact,This mistakewas thepossession. plaintiff’s

Diet.,Law Ignor-statute. Bouv.one within of themeaningand the
that; Mistake, 2, It be contendedFact, mayance of id. vol. 178.599

must be onethe statutebythe intendedmistake or misrepresentation
thisButof theissuing policy.to or at the time of theoccurring prior

be onemay hap-itis too narrow a and we contend thatconstruction,
its substantialalland tothe life of theduring policy, referringpening

beforelimitations, arisingas well factsconditions, or as toprohibitions,
ora mistakeIt would includethe of theissuing properlypolicy.

of the policyin or transferassignmenttheoccurringmisrepresentation
insured, is properof and this construction especiallyor the property

where, as we under-in to stockbyrelation issuedpolicies companies,
is madestand, no formal or written or signed.application

ofIn also observed that other sectionsaid of our view it bemay
157, notice,matter ofsection,the second take thefollowingchapter

suit, con-&c., of theloss, the of the outbringingthe determination of the
by generalor and themregulateditions of the contractprivate policy,

restrain,toof the undertakeAnd where the stipulations policystatute.
giverestrict, statute, musttheyor the of theprovisionscontrolmodify,
hon-beenwe are to haveconsideringthe condition whichway. Suppose
raisedefendants, toin order to allow the companyinserted theestly by

:vacatedpremisesits to beingits as a assent thetopremium condition,
onfor, would receivethe defendantsconstruction we contendby the

have obtainedfull benefit which they'couldthe trial of the case the
notice.upon

v. for the defendants.Iluse,Briggs

offor the considerationraised in this caseThere are two questions
in Chamberlain’sFirst —Was the suit broughtthe court. properly

of the viola-void reasonby? Second—Had the becomepolicyname
in-therein, herebyIfof this condition the premisestion express —“

withoutowner or occupant,removal of thebysured become vacated
thishereon,indorsedto the and consentimmediate notice company

” ?shall voidbecomepolicy
Thethe company.in -wasbetween White andI. The contract terms

which theif forloss, any,and thewas White’s property,insurance upon
his ownuponsustained Whitebyto was theagreed losspay,company

Chamberlain,tono of this policyhad been assignmentThereproperty.
of such a characterand ratified the-to, by company,assentedapproved,

to in liis own name.the suerighttoas Chamberlaingive
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a contractofassigneethat theof lawIt is a settledwell principle
it, ex-action upoiinocan maintainexcepted)instruments(negotiable
; andcontracting partyoriginalorassignor,in name of thecepting the
Rol-thisto principle.are no exceptionof insuranceassignees policies

v. Union Mutual;200Co., 25 N. H. Shepardlins ColumbianIns.v.
Wheeler,511; v.287; Cobb,Bix v. 4 Mass. WheelerIns. 88 N. H.Co.,

; v. 2783 Emery,3 N. H.;9 v. Eodgdon, ThompsonCow. 34 Currier
30Co.,9 v. Ins.; Folsom33 N. H.; Co.,N. v. Ins.II. 273 Blanchard

N.H. 231.
another,toif isloss, any, payablethat theaWhere policy provides

assured, a des-merelyit isof theexample,for—a-mortgagee, —instead
an assign-and is notis beto whom it to paid,ofignation the person
theby partysustainedit isHence, damagethement of the policy.

is re-thatto receiveinsured, payment,and theby appointednot party
441; GrosvenorInsuranceFlanders oninsurer.coverable from the

45Go.,v. Ins.391; Frinkv. N. Y.Co.,Atlantic Ins. 17 Hampden
Co., 28.; Grayv. Ins. 8Barb. 384 Loring Manf.

this action canthatit can be claimedwhichThe only ground upon
inclause theis founded on thisnamein Chamberlain’sbe maintained

L. Cham-to Jamesloss, to beof insurance paid“In casepolicy:
an assign-this constitutescontended thatIt cannot beberlain.”

hasand that it been as-in theinterest policy,ment of all White’s
Cham-givein such a as towayto and ratified theby companysented

as securityIt simplyin his own name. operatesberlain a to sueright
toorder on thedebt, companyor as anfor amount of his mortgagethe

him, from the com-bo found dueloss, mayin whateverto case ofpay
no more. Be-debt, andWhite, of his mortgageto to the extentpany

andinsured,inhad no interest the propertythat Chamberlainyond
in policyin and thehis the propertyof that interestthe paymentupon

this suit be maintainedthat canNow, if it is to be heldwould cease.
thenmortgage,due on thethe amountChamberlain, and he recoverby

suit, of forWhite,in the nameto anothercan becompany subjectedthe
to Cham-the debtmortgageofafter theremaining paymentthe balance

illustration, mortgageshad been ten uponfor thereberlain. Suppose,
had$1,000of been madeeach, and the$100this of policyproperty,

extent of their respectiveto theto of the mortgageeseachpayable
itis to be con-were made:in in which theclaims, mortgagesthe order

and thesuit oneuponhave amortgagee may separatetended that each
suchwhich, underend to suitswould be noso,? If theresame policy

believe theWeone contract.circumstances, be brought uponmight
a mul-will lead towhicha decisionmakingwillcourt hesitate before

and the tocompany partytheone suitsuits,of when betweentiplicity
ofthe ends justice,will subserveissued as wellthe waswhom policy

of all.and the rightssecure protect
“that ifsuit,inin the policyII. conditionThere was an express

of the ownerremovalbyvacatedinsured becomethe herebypremises
consent,the andnotice to companyor immediatewithoutoccupant,

* * void.”shall bethishereon,indorsed policy
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This condition was in everyviolated and the caseparticular,essential
so finds. premises White,The were owner the datethe atoccupied by
of the 15,1870, untilpolicy, July and be continued to themoccupy

1, 1871,June at which time with ofvacated them intention re-he no
turning, and they and timeremained vacant unoccupied upfrom that
to the of fire, February nearlytime the 26,1872, a of nine months.period

allDuring this officers,time no notice was togiven the itscompany,
or had noagents. They knowledge from thatany premisessource the
were vacated and and no consent was indorsedunoccupied, uponever
the as thepolicy, that termsWe contend therequired. bycondition
of the void, it,it andpolicy became there is due eitherupon tonothing
White or inChamberlain. The to andlaw relation warranties express
conditions in contracts,insurance as well as is wellpolicies, other set-
tled. “An express warranty is an in theagreement, policy,expressed
whereby the assured that to riskstipulates relatingfacts the arecertain
or shall true,be or actscertain to the same have beenrelating subject
or shall be done. It is not that the act war-requisite circumstance or

shouldranted be material to risk. In this war-the anrespect express
is fromranty distinguished a Anrepresentation. warrantyexpress

and conditions and theexpress ground,stand same haveupon the same
effect; must be and “Athey strictly even with.”literally complied

it occasions no notnon-compliance, though and doesdamage, change
or increase the risk, has the effect of thedischarging insurers from

liability.” Phillips 355,their See 1 on Insurance 346 to and cases
cited.

A incondition a no less with,fire than a notmarine compliedpolicy,
it not,defeats whether be material to andpolicy,the the or whetherrisk

the without thebe act or of the Phil-non-compliance assured.privity
373;;on Insurance 410 3 Kent’s Com. Ins. v.lips Cotheal,.Co.Jefferson

72; 500;7 on 498,Wend. Flanders v.Insurance FarmersLyndon
;Co.,Ins. and 13 Wend. 92 v. Mre 6Co.,Luncan The Sun Ins.Loan

488; ;Co.,Wend. v. The Mre Ins. 13 Conn. KerrWood 533Hartford
;v. South St. Louis M. Ins. 40 Mo. 19 v. Trades-Co., BelonguemoreF-

men’sIns. 2 isCo., Hall 587. From these authorities the doctrine well
aestablished that with an acondition ofnon-compliance express policy

void,renders it and all therein.discharges liabilitythe insurer from
has cases,It been in and haverecognized companiesnumerous been

fordischarged from the of conditionsliability substantiallyviolation
like the one the in suit. “An may prescribe anyin insurer con-policy

to his if; and he a conditionundertaking pleasesdition makethat he
a shallthat constant watch on the otherwise thekeptbe premises,

void,shall if thebe the to a watch policyassured failspolicy keep
ceases, and no can be whether affected thequestion made compliance

way.” cited;in Phill. on v.Ins.,risk before Parkerany Bridgeport
; v. 20Ins. 10 302 Baltimore Fire Md.Co., Ins. Co.Gray Loney,

if“Where notice is to. insured vacaterequired given personallybe
agiven agent,the such notice be to authorizedpremises, properlymust

.and it is assured is of the want ofignorant agent’simmaterial that the
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Co.,271; 9 AllenEl. on Ins. Harrison v.authority.” Ins.FireCity
Co.,231; v. Ins. 15 Wis.Western Fire 188.City

In pro-Sikes v. The Mutual Fire Ins. theCounty Co., policyFerry
use,alteration, addition,vided ororagainst any ofchanges occupancy
thewithout to the avoidednotice Failure to noticecompany. give
10from the ofpolicy change.such orcommencement alteration

79.Casey
In Evans v. Trimountain Mutual Fire Ins. Co., the prohibitedpolicy

theandalterations without written consent ofprevious the company,
pre-court held such consent must formobtained,be and in the precise

contract, 329.scribed by the otherwise the 9 Allenvoid.policy became
too,“A haveclause, may be inserted a toin insuredthepolicy, binding

the becomeoccupied the entire If topremises year,” &c. permitted
Oakthe insurance would be Charterunoccupied, defeated. v.Campbell

Ins. 10Go.,Fire Marine Allen 213.£ “A If daysthe thirtyremainstipulation, buildings overunoccupied
notice,without the shall toolspolicy void,” bybe is withnot complied

it,in and its itsexamination, andremaining by being visited daily for
violation avoids the El.policy. 270*;Ins. Mutualon Keith v. Quincy

Co.,Fire Ins. 10 Allen 228.
We prin-continue themight citation of thewhereparticular cases

we forciple contend has been recognized by judicialand adopted
tribunals, shown,but it is unnecessary. think,We from what has been
it is thatwell settled the violation of ren-the this policycondition in

void,the same and thatdered is orthere no in lawfoundation either
for the maintenanceequity of this suit.

*EosteR, C.J.,C. C. By the terms of defendantsthe thepolicy
Johninsured M. White against loss andor buildings,on hisdamage
to the amount ofagreed pay loss,the to theinsurance, in case of

Theplaintiff. an asplaintiff had insurable interest in the property
White’s to the $600.of hadmortgagee extent It is said that White

;no interest in the insurance but this is inadvertently,evidently stated
if,for in the circumstances of case,the the to paydefendants are liable

the full amount of the insurance, $1,000,—then thatit is manifest—
hasWhite an interest to the extent ofof dischargethe after thesurplus

him;plaintiff’sthe indebtedness to and if this recover thecanplaintiff
action,whole sum ininsured this he will and hold that surplusrecover

as the trustee of White. See H.Barnes v. U. F. 45 N.Co.,M. Ins.
21, 28.

The insurance was obtained hadconsent,with but heWhite’s
do transaction,really nothing with theto and of termsignorantwas the

conditions of theand policy. The and wasplaintiff thepaid premium,
onlyfactin the party withcontracting the company.

But the first ofground is,defence to that thethe claimplaintiff’s
action cannot be inmaintained his name.

* SmithJ.,did not sit.
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noProbably in law of clearlythe insurance is more set­principle
tled in this state than that by law,the rules of the common where a
policy issued a mutualby assigned,insurance lias beencompany
the action it must al­upon be in the name of thebrought assignor,

thethough is assented to and is madeassignment the payablepolicy
unless,in case of loss to a third note,a newparty, by giving premium

the ofassignee becomes substituted for the insured and a member the
incompany, which case the action must be in the of thenamebrought

latter. v. ;Nevins The Fire Ins. H. 22 RollinsCo., 25 N.Rockingham
v. The Co., ;ColumbianFire Ins. 25 N. H. 200 Folsom v. The Belknap
Co. 231;M. F. Ins. 30 N. H.Co., Co.,Blanchard v. Atlantic M. F. Ins.

9;33 N. H. Co., ;Barnes v. Union M. F. Ins. 24 v.45 N. H. Pierce
Nashua Fire 297;Ins. H.Co., Co.,50 N. Howard Ins. 5Granger v.

200;Wend. 254;Co.,Conoverv. Mutual Fire Ins. 3 v.Den. Nevins
Co.,Fire Ins. And noRockingham before cited. it makes difference

that by loss,the of insurance,terms the the in case of.express policy
is to be ato the or to third Nevins v.paid assignee Rocking­person.
ham Fire Ins. Co., Blanchard v. Atlantic M. F. BarnesCo.,Ins. and
v. UnionM. F. Ins. Co., before cited.

The rule is inotherwise some on Insurance, secs.jurisdictions May—
446, 447, notes;and in itcases cited but seems to be so estab-firmly
lished in state,this in accordance with the rule of commongeneral the
law character,to contracts of thisapplicable that it wouldpersonal
seem now to a different thisinexpedient rule. Unless inadopt may,

sort,some be as the of anregarded substantially case assignment, chap-
ter 30 of the Laws of 1869 is not to this Thatapplicable case. chapter
relates to havesolely assigned.which beenpolicies
■Prior to that statute it was understood that ofwhere, the termsby
the orcharter of a mutualby-laws insurance iscompany, provision
made for a oftransfer the -or ofpolicy, sale theupon mortgage prop­

insured,erty to the all the andgiving beforeassignee rights privileges
possessed by the a suit the inassignor, must be the nameupon policy
of the ofassignee. There was contract in such aprivity case, because
the company that the should stand inexpressly assignee theagreed

ofplace the of all hisassignor, andpossessed rights Theprivileges.
act of 1869 inthat such a case the inprovided interestparty might

hisbring action ineither the name of the orassignor assignee; but
that statute cannot be to to aheld case like the notwith­apply present,

itstanding seem to within ofmay be the the act. v.spirit Loring
Co.,Ins. 8 28.GrayManf.

•In Insurance,onMay 446,sec. it is said, The rulegeneral appli-—“
is,cable to that,contracts if for apersonal the action breachassigned,

must be in ofbrought the name the the defend-assignor, whereexcept
ant lias the to to him. apromised assignee But consent torespond
the assignment is held to the of thisgenerally be equivalent promise.

’so,And if the is made in case of loss to a thirdpolicy ‘.payable party.”
Numerous decisions in Maine, Massachusetts,the dourts of and New
York are cited in thisof as we have theBut, seen,support proposition.
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of anmaintenancedifferent, theof our is prohibitingown courtspolicy
is assented to and tliethealthough assignmentaction by the assignee,

unless,third thebyloss to a party,is in case ofmadepolicy payable
for thebecomes substitutednote,a the assigneenewgiving premium

easesAll Newassured, the Hampshireand a of the company.member
mutualcases of companies;before relate tocited, observed,it will be

to be madeand in of seemsmembershipevery mutualityof themone
maintained, thatistest anomalous doctrinethe of Theto sue.capacity

in sense againsta certainthe of actionplaintiff excepthas no right
association, ais, he is himself member.of whichhimself, that theagainst

itI fail to see how canunsatisfactory.This to mindmy veryis
the defendantsof thatmake in theseany rights partiesdifference the

of aThe righta and not a mutual company.here are stock company
with thenot at all his associationtoparty uponrecover should depend,

ofbut, independentlydefendants as a of their corporation,member
that, his contract.upon

is, that eachThe mutual companiesofleading insuranceprinciple
a or a membercorporator,whose is insured becomesperson property

is bound to 'takeand, association,of the of suchreasoncompany, by
of, its An-observe,to by-laws.notice and is under obligationplaced

Insurance, 10,146. But a of insur-ongelí policyFire and Life secs.
contract, bya the same generalance is and is to be governed principles

Insurance, 172,on secs.applicable Mayto other contracts.personal
173.

that admitsand I am not aware itThe rule thereforegeneral applies,
contractof sue a breach aany the to simplethatexception, person for of

moves.must bethe the consideration thewhom promiseperson from for
; 62.on 81 on ContractsDicey ChittyParties

need not,To a theentitle a to sue upon promise, promiseparty
entitled toterms, addressed to thenecessarily, partyin beexpress

who, law,a in shall beIn addressed toterms, partysue. it bemay
moves,from whom the considerationregarded as of the partythe agent

mayand the inducement to the promisethe real thus offeringparty
thename, notwithstandingin his own promisorthe suit itbring upon

“ consideration,”him Themay directly.have tonothingpromised
strictly,more thesaid, or,it is from the promisee;“must proceed

from whom theto to the personlaw considers the be madepromise
in from whom thewords,it othercomes, or,inducement to make

consideration moves.”
must be theof an agreementAs to sue for the breachthe person

made, or,.in words,other to whomwith isagreementwhom theperson
tothat the sueit follows personthe defendant has made a promise,

“ from whommust be thea contract personfor the breach of simple
he is thealreadyasmoves,” since, explained, personthe consideration

to have been made.theto whom the law considers promise
X, byin of a madepaymentA with that considerationstipulates

and sofor M. A made theX, payment,X a houseA to shall build
X, therefore,toThe suemoved from personthe consideration him..
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M,is not but Here,A. the toparty entitled sue is the to whomparty
the promise was directly made.

But, another example: A, the had a claimplaintiff, M for aagainst
¿£70.debt of N, defendant,the undertook, in consideration of M’s

¿£70.amaking title for to AX, pay the A was held to have no right
of action X.against Crowev. 592;1 Str.Rogers, Easton,Price v.
4 B. & 434;Ad. v. Hartshorn, 7 N. H. Here,351. theButterfield

waspromise A,made to but he had no of actionright be­against X,
cause the consideration moved from M and not from A. But the
person really interested in contract,the and for whose benefit it is

“made, is the with whomperson the law made;considers it to forbe
athough who hasperson contracted with Aexpressly cannot treat the

contract as not with A, onbeing the ground that isP,another person,
really interested, yet when a contract is made A,with eitherexpressly

word ofby mouth or in writing the(provided written instrument be
not a it is allowable fordeed), P, the person really interested, to show

is,that the contract onthough A,the offace it with inyet reality
him,with he, therefore,and that has a to sue it.right upon

In short, the principle always holds asgood, now settled and estab-
lished, that no to thestranger consideration can take of aadvantage

forcontract, even made histhough benefit, and the mustconsideration
move from the entitled to sueparty it. onupon PartiesDicey 81-85,
136,137 ; onLeake Contracts 313.221,

Even ofthe cases negotiable notespromissory and bills of exchange
in sue,which the holder may he was aalthough never to theparty
original contract evidenced theby bill,note or are not really to be
regarded as anfurnishing toexception the general rule, since not only
are such in actiondioses governed by the doctrine of equitable assign-
ments law,which courts of from regard to and inpublic policy the

commerce,interests of andalways recognize onprotect, Chitty Con.—
132, the ofpossession negotiable is asregardedpaper prima—but facie

Pars,evidence of andconsideration title in the holder. 2 on Notes
;and DiceyBills 438 on Parties 117.

the familiar ofUpon also, theprinciples maker ofestoppel, negoti-
able is topaper estopped question the of thecapacity topayee indorse
it. Dale,v. 2 B. & ;C. 293 on Est. 447.Drayton Big.

“ “Parsons,In cases,” Prof.some says the actual wouldpromisee be
considered the of theonly agent and inbeneficiary, others the ben­

wouldeficiary be as the ofregarded trustee the to whom theparty
made,waspromise directly and, trustee,as such maintain anmight

inaction his Inown name. this the of a thirdcountry right party
to an onbring action a tomade another for his benefitpromise seems
to be somewhat asserted,more and thinkwe it would bepositively

us;safe to this a indeed,consider rule with it hasprevailing been held
that such is to be deemed made to the third ifpromise party, byadopted
him.” 1 467,Pars. Con. 468. The cases cited by the authorlearned
seem to sustain the of the text.fully propositions Carnegiev. Morrison,
2 381;Met. 337;v.Brewer 7 Cush. Met. Con. 205-211.Dyer,
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This ofrule, not hold in the case of acourse, does deed or other
specialty. The to sue for the of abreach contractperson by deed is
the with whom isperson bythe contract the deed to beexpressed made,
i. e., the covenantee.

A everycovenant is an Inagreement by covenant,deed. therefore,
there is a covenantor who and a covenantee topromises, whom the
promise is made. The to an action for aperson bring breach of the
covenant must be the covenantee. This rule holds good, abecause

this,covenant fromdiffers a contract in that it issimple good without
the existence of consideration to induce theany covenantor to enter

covenant,into the whilst a is valid ifcontract not madesimple without
a onconsideration; Dicey 101,102,Parties the illus-following— —where
trations of inthe distinction this between andrespect specialties simple
contracts, and given:of the rules togeneral both, areapplicable

,£10.“X with A himcovenants to A can X ifpay sue the cove-
nant broken,be even there were no considerationthough whatever to
induce X to enter into the covenant. itagain, thatSuppose, were
perfectly well known that the covenant made withwas A assimply
agent M,for and was intended for ifstill,M’s benefit: it appeared on
the face of the deed to be a covenant with an action forA, the breach
of it would have to A,be and could notbrought by be brought M.by
But in the case of a contract, as thesimple M, really inter-principal
ested, could sue.” 1 Pars. Con. 468.

Prom all considerations,these it would seem to follow conclusively,
that the plaintiff Chamberlain, and not is theWhite, toproper person
sue for a breach of the defendants’ contract. theAlthough ispromise
in terms to White, it is also in terms ;a to topromise Chamberlainpay
and in law, it is to be as aregarded directly topromise Chamberlain.
The entire fromconsideration moved was, fact,Chamberlain —White in
as well as in law, a total tostranger the and, although Whitecontract —
may a fromultimately contract,derive benefit the such a result can
only be reached through the medium of the as hisplaintiff, trustee,
between whom and the defendants is the sole ofprivity contract.

None of cases,the I think,New willHampshire be found to uphold
a doctrine tocontrary these views. The cases cited theby defendants
are nearly all assignments,cases of and bygoverned generalthe prin-

outset,stated inciple the that in such a case the suit must be brought
in the name of the whereas, inoriginal contracting the caseparty;

us,before the is is,not an inplaintiff assignee, but fact as well as in
law, the original contracting party.

In Nevins v. 28,Ins. 25 N. H. theCo., issued to Nevinspolicy was
made in ofpayable case loss to Holland & Lane. It was held that
Nevins action,the andproperly not Holland &brought Lane, because,
said Perley, J., “the contract of the defendants was with this plain­

* *tiff; he andgave note,the was the ofpremium member the
* *;corporation Holland & do notLane to hadhaveappear any

insurable ininterest the goods,” etc.
In Rollins v. Ins. 25 N. H.Co., 200, it heldwas that under the pecu-
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defendants,liar of a of the an of aby-law policyprovisions assignee
name;maintain a in thatsuit his own but it themight appearing

inwas not in fact action was theassigned, broughtthepolicy properly
;name of the withinsured his contract the defendantsparty originally

remained; member,and his insurable interest ho was the and not his
creditor, and it is to that and no other thebe inferred he gave pre-
mium note.

231,Co.,In Folsom v. N. H.Ins. 30 was asregardedmembership
of of action on It was thatthe sole test the the heldright policy.

“ mu­in- absence of in the or of aby-lawsthe charterany provision
tual afire insurance the becomes membercompaii}''whereby assignee

in in ofof the the action case of loss must be the name thecompany,
withassured, whom the contract was To the same effect ismade.”

Co.,v. Ins. 50 N. H.Pierce 297.
Co.,In Blanchard v. Ins. 33 N. H. 9, the issued to Gates waspolicy

Eastman, J.,made to Blanchard. Thesaid,payable application—“
foundation of bywas the the insurance. This was made Gates. He

assessments,also the note and andto the thegave premium agreed pay
was issued to him the faith There wasof thepolicy upon application.

mutual andno contract between Blanchard the He was notcompany.
andknown to the defendants thethrough By requestGates.except

Gates, indirection of and consideration of and under-the payments
him,made the insurance was in case ofby loss,madetakings payable,

Blanchard,was no andto Blanchard. There consideration nobypaid
him;entered into and was not a member of theengagements by he

&c.company,”
isThere another of this case alluded to which seemsaspect already

to indicate the of to maintain the suitquite clearly thisright plaintiff
in his for own,own name the not alone of his but also ofrecovery,
White’s interest in the He obtained the insurance with White’spolicy.
consent for an amount than histhe value of incumbrancegreater upon
the insured. As to this surplus, mayhe be re-property therefore,

White;theas and trustee of and it is well settled thatgarded agent
an inmay an action on a of insurance his ownagent, bring policy
name, the that of isground the the underwriter madeupon promise

to the and that is adirectly he direct to the contract.agent, party
Paley Agency 362; Story Agency, 394;on on v. Unionsec. Barnes

F. N. 28.Co., 21,M. Ins. 45 H.

It now remains to consider the effect of of the build-vacatingthe
insured, without to orings notice the consent of the insurers.

“The contained the Ifpolicy following herebyclause: the premises
insured bybecome vacated the removal of orthe owner occupant,
without toimmediate notice the and consent indorsed here-company

**on, this shall be void.”policy
of this be,Provisions character tomay very annexed aproperly,

ofcontract insurance. tend to theThey the insurerprotect against
of Aresults and fraud. morenegligence dishonest owner bemay
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their'buildings during non-occupationto his ownburn■easilytempted
usuallyrisk is regardedstored therein. Thethen when his aregoods

to be in the ofas caserequired paidand agreater, larger premium
such risk at all.consents to takeif the insurerbuildings unoccupied,

in thisas case to a state ofsince whenStill, appliedthe provision,
to the ofof the tends subversionnot at the datething’s existing policy,

andafter its execution partialthe an perform-contract occurrenceby
like all suchance, and,a condition subsequent,it is in the nature of

in and it will be construed andlaw,favoredconditions, is not specially
condition.the thepartymostinterpreted strongly against imposing

to avoid of thisthis case call us the effectThe circumstances of upon
andwith sound establishedcondition, consistently legalif we do somay

a after theoccupied nearly yearThe remainedbuildingsprinciples.
and so untilvacated,date of then continued theirthe and werepolicy,

months afterward.destruction, ninenearly
obtained theNotice not because the who insurancepartywas given

vacated, owner,had no were and the whobuildingsthat theknowledge
insurance,did had no of the conditionknowledgenot theobtain

“ were notbuildings destroyed byinserted in and. thethe policy;
it ofreason of to risk which was the the condi-any objectexposure

against.”intions the to guardpolicy
that toThe not claimed or the failuresuggested givedefendants have

from wilful or fault ofany any-the notice aroseprescribed negligence
which wellfrom a condition of bethings mayIt resultedbody.

of in itwords,as a mistake on the the otherregarded part plaintiff;
honest reliance a mistaken condition ofarose from the uponplaintiff’s

at the ofHe that the were date thethings. buildings occupiedknew
that an abandonment of them was con-and had nopolicy, suspicion

nor it had occurred before the of their destruction.templated, that- period
157, 2,ch. sec. were intended to afford relief forStats.,The Gen.

in;kind we seek for aid themaycases of this and properly interpreta-
condition,tion and of this under the of this enact-lightconstruction

are,statute No of insurance shallment. The terms of the policy—“
or unless itanybe avoided reason of mistakeby misrepresentation,

made;and but theintentionally fraudulentlyto beenhaveappears
on suchagainst policy,in action theminsuring, any broughtparty

facts, shall amount forand the reduce whichmay show the the.jury
inas much as thesuch would otherwise be liable proportion pre-party

ifmium no mistake or misrepresentationto have been increasedought
had occurred.”

“that it be con-counsel, mayin argument, suggestThe plaintiff’s
intended the statutebytended that orthe mistake misrepresentation

at the of the policy,”must be one to or time issuingoccurring prior
“ is too a con-and that this narrowarguethen the counsel on togo

the life of thestruction, duringand that it be onemay happening
conditions, limitations, orand to all its substantialpolicy, referring

ofthe theprohibitions, issuingas as to facts beforearising policy.well
a mistake or mis-It includewould contends) properly(the plaintiff
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in theoccurring orrepresentation assignment transfer of the orpolicy
;of the insured and thisproperty construction, he issays, especially

in relation toproper policies where,issued stockby as hecompanies,
understands, no formal or written is made orapplication signed.

These suggestions evoke no from thereply defendants, who waive
and ignore entirely the statute referred to as to theapplicable case.
And yet the andplaintiff’s proposition seem to meargument forcible,

asand such to andcompel require attentive consideration.
The terms of the statute are broad : “No shallvery be avoid-policy

reason ofbyed mistake or itunlessany misrepresentation, toappears
have been andintentionally made.”fraudulently

”“Now the misrepresentation may refer tosolely representations
in themade original forapplication insurance, or to representations

”“an of theinducing assignment butpolicy; the mistake is not thus
limited, and, should itwhy be?pray, The terms “mistake” and—

are not“misrepresentation” andconjoined, made identical or cumu-
“lative or aggregate; arethey or,”theseparated by disjunctive —and

so, fornecessarily they are totally unlike. A misrepresentation may
and“intentionallybe butfraudulently made,” a cannot in-mistake be

ortentionally fraudulently made. We hear of culpable negligence,
but who ever heard of an intentional and ?fraudulent mistake There-
fore the law andproperly necessarily distinguishes between the two

andcontingencies, declares that the shall notpolicy be avoided by a
“ unless itmisrepresentation to have beenappears fraudulently made,”

“nor ofby reason mistake.”any
andThe ofpolicy purpose were,the law to honest andpromote open

fair to dodealing, equal tojustice, the confidenceprotect reposed by
inthe insured those with whom he contract, andmay (especially
any reference todisclaiming this defendant tocompany) spring the

“concealed in a mass oftraps rubbish” before the travellerunwary
shall his ;have foot input them to and inprevent prohibit, short, the

andfarce fraud itby which has too often foundbeen that the party
insured by theapparently writtenstipulations one side of aupon piece

“of was uninsuredpaper, by the conditions ininvolved the insurance
indorsedtypography” upon the other ofside the same ofpiece paper.

amI unable to doubt that the statute was intended to notapply,
to a inmerely mistake matters antecedent to the execution of the con-

tract of insurance, but to and allany matters itsaffecting continuing
vitality.

The statute cannot be well said to withinterfere the ofrights par-
to bindties themselves suchby and conditions asstipulations they
choose andmay deliberately fairly to Asmake. willequity generally

afford to a inrelief party by reason of a sojeopardy mistake, courts
trust,Ilaw,of will be reluctant to a narrow andgive semi-effectual

to aconstruction statute intended to aid the of equitableapplication
More thanprinciples. fifteen years before the of thisdate policy the

of 1855legislature enacted the substance of the law which is now ex-
in 2sec. of ch. 157, Gen.pressed andStats., every subsequent contract
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of ininsurance in tliis has made in of and sub-made state been view
intolaw,ordination to this which has thus incorporatedbeen practically

“ “said,contract;the for the of a it is consistscontract,”obligation
in its on the who makes it. Thisbinding uponforce party depends

;the laws in is necessarilyexistence where it made these are referred
“ then,to in all contracts.” Const. Lim. *285. The law,Cooley’s

which bindinghas this control con-must and theobligation, govern
tract in in is itevery which it to bear it,intended whethershape upon
affects construction, then,its or It munici-validity, discharge. is, the
pal state,law of the or isunwritten,whether that be written which

the of the within mustemphatically state,law contract the andmade
govern it its soughtwhenever is to be en-throughout, performance

Saunders,forced.” J., in 12 Wheat.Ogden v. 259.WASHINGTON,
Contracts to traffic in are strin-therelating liquors veryspirituous

gently limited offorce state laws which bear but suchby them,upon
contracts are not within isthe of those whose for-category obligation
bidden to be the constitution.by Federalimpaired

A or insolvent law of a whichbankrupt state, both thedischarges
debtor and his offuture has held not to be aacquisitions beenproperty,
law the of so farimpairing obligation contracts as debts con­respects
tracted to of law. v.subsequently Hale,the such Baldwinpassage
1 231;Black v. 199;4Sturgis Wheat. Potter’sCrowningshield,

&a.,Statutes,Dwarris on I475, 476. am thetherefore of thatopinion
the statute should to the ofbe correction this mistake.applied

But considerations,aside from these I not thatam clear a reasona-
ble of the condition willinterpretation not relieve the fromplaintiff
the forfeiture its terms. The condition thecontemplated by makes
policy void unless immediate notice of ofvacatingthe the bepremises
given; but is instante,the not avoided eo the act itself ofpolicy by

There is a of aftertime thenon-occupation. period occupation ceases
in which the still inremains force.policy

contract,What is ? Inimmediate notice thisconstruing I think we
“must hold, as of law,matters that immediate” notice means reason-

able notice, in all the circumstances of the case. What—reasonable
is is areasonable, but,for thequestion jury; by the of theprovisions
case, the to court,facts transferred this isupon to be ren-judgment
dered.

We have then this fact: tenant out of thethe moved with-premises
insured,out the of and premisesthe the remainedknowledge unoccu-

pied destruction, knowledge insured;till their without the of the and,
still,months I asseveral thusalthough think, jurors and aselapsed,

both, reasonable,hold that to bewe should notice andlawyers there-
legalfore within the intendment of this condition which was asgiven

for wassoon as occasion the found tothe notice exist. Thatgiving
(nooccasion never to the lachesbecame areapparent plaintiff imputed

ofto him his the andoccasion),for non-observation or there-ignorance
fore to theobligation give bythe the notice conditioncontemplated

innever,was cast him.fact, upon
ly.VOL. 17
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The risk contemplated by vacating never, fact,the inbuildings oc-
“in this case,curred since they by anywere not todestroyed exposure

which it wasrisk the ofobject the conditions in to guardthe policy
against.”

Nevertheless, itsince that the not haveapparent mightis defendants
insured the thebuildings terms for ifupon contracted had knownthey
the were andbuildings that ofunoccupied, noticeupon non-occupation

have made anthey might increased the condition of theirpremium
toconsent the of Irisk,continuance the am of the that theopinion

“amount of their mustliability be reduced as much in asproportion
* *the to have ifought increased nopremium been mistake had

occurred.”
unable,We are to atherefore, render judgment, byas contemplated

ofthe the andprovisions case, the cause must be tosent the circuit
for the determination ofcourt the ofquestion damages only.

J.,C.Cushing, concurred.

Ladd, J., thedissenting. facts I thinkUpon stated, shouldjudgment
be entered for the defendants. The policy which the suit isupon

“contains this condition:brought If the premises insuredhereby be-
bycome vacated the removal of the owner or without imme-occupant,

diate notice to the andcompany consent endorsed, this shall bepolicy
void.” The case shows that the vacated aboutpremises were nine
months before the andfire, burnt;remained until nounoccupied that

thereof wasnotice ever togiven the and their assent to acompany,
continuance of the contract, under the changed condition of the prop-

waserty, never obtained.
isIt not that waspretended there anything or unconscionableillegal

in the condition. No one will Icontend, that suchsuppose, a stipula-
is not both andtion forlegal the ofproper, the insurerprotection

fraud, &c. Itagainst formed ancertainly andintegral essential part
the contract of atinsurance,of the time the policy was written.

for the theWaiving present inquiry whether a forfailure nine
tomonths give any notice whatever should be as a toregarded failure

“ immediate” notice withingive the ofmeaning the no ques-policy,
istion left but that there was an entire byfailure the toplaintiff perform

this andexpress inimportant stipulation the contract. brethrenMy
hold that the defendants are liable thisnotwithstanding failure of per-
formance the onby groundthe that hisplaintiff, the resultfailure was

mistake,a againstof the andordinary legitimate of whichconsequences
is by Stats., 157,he Gen. ch. 2.protected sec. In Ithis have not been

toable with them.agree The statute is as :follows “No of in-policy
shall be ofsurance avoided reasonby any mistake or misrepresentation,

itunless to have been andappears intentionally made.”fraudulently
The What this ? Iquestion is, does mean confess it to meseems the

onlies the surface ofmeaning the language used, and that the provision
to the ofmakingrelates the contract and not to its Theperformance.
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whole andimport effect of the statute is to theguard against conse-
ofquences mistake;a for a notmisrepresentation intentionally

nor fraudulently made is a mistake,simply and nothing more.
To protect the assured aagainst forfeiture anby reason of innocent
mistake in the ofmaking contract insurance naturalaccords with jus-
tice, and seems to be thanlittle more familiar branch ofintroducing a
equitable relief; but to himrelease entirely from the of aperformance
legal and wholesome condition in the contract, haswhich he entered
into fairly, with his wheneyes open, there is no fraudof orpretence

inmistake the of themaking contract, seems to me such an extraordi-
nary interference with the which allright men have to bind themselves
by any legal contract they may make,choose to that it is not to be in-
ferred except such evidence asupon leaves no other conclusion possible.

If I am inwrong that the statute is so assupposing not toplain
admit of mustinterpretation, then we look for the rule of con-just
struction to be inapplied determining what it means. It is said to be
the ofduty courts so to construe statutes as tonot violate fundamental
principles ;Dwar. on Statutes and,144 again, statutes are to—Potter’s
be interpreted with reference to the of theprinciples common law in
force at the time of their except when the statutepassage, itself or the

determined,courts have otherwise lb. If145. there doubt,be and
one construction leads to injusticemanifest andabsurdity while the
other accords with natural andequity reason, the latter should obtain.
It seems to me contrary to fundamental as it isprinciples, con-clearly
trary to the law,of the common thatprinciples one to aparty legal
contract should be released from aperformance of condition whichupon
the liability of the other is made to andexpressly the other stilldepend,
be held liable. It certainly seems to me little less than aannulling
contract which the have made forparties themselves, and substituting
for it a different one such as somebodymay they tosuppose ought have
made; and this neither the nor the court can do.legislature

The alleged is,mistake here that didthe not knowplaintiff the
premises had been vacated. Was it dutynot his to knownhave that
fact ? Or, if didhe not know it he not topersonally, ought have pro-
vided for the fulfilment of his incontract this as herespect, easily
might, without his Hepersonal knowledge? deliberately bound him-
self, under ofpenalty his to informforfeiting thepolicy, defendants“ ” inimmediately case the vacated. Itwere was anpremises indis-
pensable to therequisite literal of this thatperformance stipulation he
should inform himself of thusthe fact he bound himself to communi-
cate. If he failed to inform and also failed tohimself, thatprovide
notice should be without hisgiven itknowledge, seems topersonal me
clear that he omitted ;the he had boundvery thing himself to do and
I am unable to discover to the case fromanything distinguish any other
where a fromperson, or fails tonegligence forgetfulness, discharge a
legal obligation which Ihe has assumed. cannotvoluntarily compre-
hend the which his said toground failure can be haveupon resulted
from in ofmistake, legal or sense that term. Theany proper whole
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as-ado a thingto that to certainbe,it seems he undertookamount of
thenin andforce,-which his should continuepolicycondition upon

a in direction of performingto take thesingleutterly neglected step
the condition.

bethis todissent, then, that, admittingfor myThe reasons are, (1)—
statuteas thestatute,the inasmuchit does not come withinmistake,a

to aand notcontract,in the of themakingto mistakeshas relation
;this that this cannot properlylikeclear failure of performance (2)

theknowledge bywant ofamistake, negligenta but simplybe called
hecontract,ofterms thewhich, bya fact the expressofplaintiff

to defendants.to know and communicate thewas bound
interpre-that a reasonableas not impossible,It is further suggested

forfeiturefrom therelieve themay plaintifftation of the condition
“ used,; as thereimmediate,”wordits terms that thebycontemplated

and that atime,the same as within a reasonablesubstantiallymeans
that intervenedduringhad not the nine monthstime elapsedreasonable

contend-and It not beof the house the fire. willvacatingbetween the
“ as usedimmediate,”tobut that we must the wordgiveIed, suppose,

andand receivedcontract, commonly significationits naturalin this
aseitheras nothing intervening,is defined “havingeffect. The word

com-; in theDoubtless,direct,or actiontime, proximate.”to place, ”“ mean withoutalwaysimmediate does notmon use of the language,
instant or smallest conceivabletime,of an of thethe intervention

heresense,a certain I should thesay plaintiffof Inextent space.
notice;to thewithin which giveto a reasonable timewould be entitled

of the contract.mu'st still answer the termssubstantiallynoticebut the
inthe wordto ideaimmediate, conveyed bymust theaccordingIt be
toIt impossibleof the seems to mecountry.the common language

wasmonthsfor a of ninehold that a failure to the noticegive space
”“ reason-fair andgive notice,to immediate within anynot a failure

of theable construction policy.
discharged.Case

Hannaford.Kenniston v.March 13, 1875.

mayin a ofseizin, entrythe the defendant writplaintiff’sTo disprove
title to the demanded in a third person.show premises

ahalf of stripof dated for an undividedentry, 20,1872,AugustWeit
twenty long,feetinches wide and about one hundred andland eightof

street, in Manchester.from Elm street to Churcheasterlyextending
as‘“ begin-is in declarationnorth line of the described thestripThe

of thecornerwall,side of at the north-weston the north thening
atwall,the north side of saidblock, called,so thence byJohnson

block.”of saidstreet,Elm to the north-east cornerangles withright


