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ofas trustee the claimant’s husband in this suit. bill wasMurray The
dismissed CLARK thatby Judge groundthe the badupon complainant

to insolvent,that & wereLalieyfailed show Russell or contemplated
or Mrs. knew orinsolvency, that Russell had reasonable to be-cause

them insolvent,lieve or that the to her was in fraud of thepayment
act, learnedbankrupt judge thereby clearly righttherecognizing—the

validof the husband to a himdebt due from to his if notpay wife,
done in fraud of the act.bankrupt

The musttrustee be discharged.

Upton Haines.v. March 13, 1875.

andR. made delivered his §2,000,J. note to H. & forpromissory W. the
ofconsideration which was an H. & withby W. himagreement that

have for a termhe should of the sole andyears exclusive to sellright
and beer M.,ale manufactured them in the of thatby city and the same

not soldbe by anyshould other in said Thecity. note wasperson
the wife of R.by J. as and secured awas onsigned surety, by mortgage

inreal estate owned her herby own and executed herright, by and her
andhusband. R. wife both died, son, R.,one aJr.,J. minorleaving

the ofunder atwenty-one U.,who bill inage years, by S.brought equity
his that theguardian, be set asidepraying for in themortgage illegality

of theconsideration note. Held—it shown hadthat the motherbeing
or notice ofknowledge the consideration of the she becamenote—that

and,to an contract,a party illegal W.,in with H.being delicto &pari
could ifnot,she living, bill,maintain such a and her heir-at-lawthat

in no betterstands position.

in equity,Bill brought by Samuel as of JohnguardianUpton
Jr.,Rourke, minor son of John wife,Rourke hisand Johannali Rourke,

of Manchester,late both anddeceased, that said Johannalialleging
Rourke died ofseized certain real inestate situated said Manchester,
known as the ofwhole lot No. of262, 261,and the half lot No.easterly

street; wit,on Manchester that lifetime,their toduring 12,February
1866, the said John and Joliannah Rourke executed and delivered to

athe defendants todeed of the said securemortgage thepremises,
of a note of the same for to saidpayment $2,000,date Hainespayable

Rourke;& and"Wallace, signed said John andby Joliannah that said
recorded;dulywasmortgage that the defendants were andpartners,

manufacturers andof ale beer at and JohnManchester, said Rourke
Manchester;was a and asaloon-keeper retail dealer in inliquors

that the said is and said andhe, informed believes that noteUpton,
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saidwere to enable the John Rourke to obtaingiven creditmortgage
beer, thereafter to be sold said Haines &byale and Wallace tofor

whatever,no andhim, and for other consideration that whatever sum
Rourke,John Rourke anddue, if from said Johannah orany,is either

& isWallace,said Haines for ale and beer sold underto duethem,of
that the sale of ale and was inbeer violation ofarrangement;this

law; of said if isnote, any,the consideration and thatillegal,that
;is and thatnull void the said Johannah wassaid Rourkemortgage

theof said at time ofpremisesowner the execution of saidthe sole
had no titleright same;her husband or to the thatandmortgage,

debt, existed,so far asthe debt of the said Johnsaid note was any
if said Johannah saidRourke; note,the she itsignedthat signed

same,was not tolegallythat she liable the and thatpayas surety;
;were never liable for that itsaid the same is neces-the premises

for maintenance,to the andin ordersary, provide properly support,
to sell saidward,of his said and that ex-premises, theeducation

title;is a cloud the that itmortgage uponsaid lessens theistence of
thereof;and is an obstacle to the salethe premises,value of —where-

that said maythe be decreed null andprays mortgagethe plaintifffore
void, for other relief.and

admitin their answer that said is the guard-The defendants Upton
Rourke, Jr.; andthat John Johannah Rourke bothof John areian

record,as of totitle,that the; the appears premisesdeceased particu-
in in the saidbill,the was Johannah at the of hertimelarly described

that was the of saidshe owner in law ordeath, they deny premises—but
the toand that were never the saidsay premises bequeathedin equity,

her,in butany way byor were theJohannah, acquired acquired by
therefor was him hisand the out ofpaid byJohn, purchase-moneysaid

orway any moneyin no out of atand timeproperty anymoney,own
;the said thattheyinherited Johannah admit said Johnbyoracquired

didonRourke, February 12,1866, give to them a noteJohannahand
theand a described in$2,000, mortgage upon premises particularlyfor

;same also admit thattheythe were insecuring they partnersbillthe
and that one branch theirManchester,in said of businessbusiness

beer;ale saidof and that John was amanufacture Rourkethewas
saloon,and of a theyin the thatkeeper denyliquorsdealerretail —but

thereof was for ale or or mort-any given beer, thenote or partsaid
and that said notesame,the the and weresaysecuring mortgagegage

for and inJohn and Johannah Rourke considerationthe saidbygiven
and said &executed the Hainesbymade Wallacean agreement,of

said should forRourke,John that the Rourke have a termthe saidwith
to the ale and manufac-exclusive sell beerrightthe sole andyearsof

in the of Manchester,& and thatWallace, cityHainessaidbytured
sold or and theby anynot be other person persons;shouldthe same

to anddid said hadthey give Rourke,that the heallegedefendants
and to sell ale andsole exclusive the beerexercised, righttheand

to the of madeterms theby according agreementthemmanufactured
andas are informed madehe, they believe, greatand thathim,with
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tlierefrom; sum is due saidand that whateverthey deny uponprofit
; theyfor the sale of ale or beersum,or is dueanyand mortgage,note

deny that the consid-of ale and beer is butillegal,that the saleadmit
and that saidor is illegal, denysaid note thereofany parteration of

is null and void.mortgage
information, be-no orknowledge,And further that havethey say they

for maintenanceit to the said thenecessaryis sell premiseslief whether
itthat isthey denyand thereforeof ward of the complainant,the

same; is aand that saidthey deny mortgageto sell thenecessary
that said is a justof said but claim debtthe title premises,cloud upon

andRourke,Johannaliestate of the said John anddebt theagainst
inand valid the whicha just mortgage upon premises,the mortgage

in should be out of the same.paidlaw and equity
down for a the bill and answer.hearing uponThe cause was set

of thereon were transferred to this courtThe lawquestions arising
for determination.

se.Upton, pro

for the defendants.Sulloway Topliff,

J. It is not in the bill that Johannali RourkeSmith, denieddistinctly
whichmortgage,knew for what the note and she executedpurpose

husband,with were that John Rourkegiven. allegesher The plaintiff
and,and inwas a saloon retail dealer in order to obtainkeeper liquors,

him,for ale and to sold the defendants tobycredit beer thereafter be
whatever,and and his thefor no other consideration he wife executed

sum,in and if isany,and that whatever duemortgage question,note
note,said is due for ale and beer sold under this arrangement.upon

In State v. 54 H. it that courtBiddle, 379, cannot,N. was held the
that and and solaw,as matter of ale beer aresay intoxicating liquors,

within the terms of the statute the sale thereof. The plain-prohibiting
void,asks that this null and themaytiff be decreedmortgage upon

and defend-that the consideration of the note was theillegal;ground
in admit that was Bothillegal.ants their answer the consideration

admit that and furnished defend-bytherefore the ale beer theparties
follows,It necessarilyants to John Rourke were intoxicating liquors.

that if this note wife with or noticethen, knowledgewas thegiven by
law must who are in pariof its the leave theconsideration, parties,

delicto, in in themselves.theythe which have Weeksposition placed
199; v. N. H.Hill, Tilton,v. 38 N. H. Leach 40 473.

inanswer, they denyBut filed which thatthe defendants have their
bill, sayfor in butthe note was the sale of ale as thegiven alleged
the defend-it was in of an betweenagreementthat considerationgiven

for a term of theRourke, yearsants and John which heby acquired
thebyto sell the and beer manufacturedrightsole and exclusive ale

distinctly allegedin Manchester. But it is notdefendants the ofcity
of the note.had or of the considerationknowledgethat the wife notice
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has down the for aThe set causeplaintiff hearing the billupon and
to,not sworn is inbeing regardedanswer. The answer our practice

bill,as a mere The of the so far as notpleading. allegations denied
answer, true,defendants in tlioir are taken as andby the the allega-

in asanswer,tions the so far are to the are alsothey responsive bill,
be taken as true.to

of and byThe sale spirituous intoxicating liquors being prohibited
law, a contract to another the to the exclusive sale of suchgive right

a to sale anis contract the of articleliquors promote byprohibited
law, and is an contract.consequently illegal

to in IfThe title the was the wife. thelegal mortgaged premises
wTasfurnished the wouldby husband, there have beenpurchase-money
in of the husband,a trust favor of which the thenresulting existing

themselves;have but as tomightcreditors availed creditorssubsequent
trust isno such raised. *

onIf it should turn out that the wife had ofknowledgethe trial the
andillegal mortgage based,consideration which the note wereupon
herself; son,law would leave her and whothe she herplacedwhere

inheritance,in the land would bo in therights bytakes her same pre-
dicament, and so could relief thebynot have the bill.sought White

Hunter, hand,23 N. H. itv. 128. on other should beIf, the made to
at the trial that had noJohannali Kourke such noknowledge,appear
is now seen the of the bill should not bewhy granted.reason prayer
these views the that the bill be dismissed,order must be unlessUpon

obtains in court to amend his bill,the leave the circuit file aplaintiff
and toreplication, proceed proof.

Cushing, J.C. The in this case as the ofplaintiff' guardianappears
Jr. ItKourke, is, fact, Kourke,-Jr.,in of the suit of JohnJohn point
his Samuel and the case must be de-by guardian,appearing Upton,

inon the same as if the suit the suit ofwere, form,termined principles
Kourke, Jr.John

bill,It in that the father andsubstantiallyis thealleged plaintiff’s
Rourke,mother, Rourke and Johannali whom he claims—under—John

has, in a ofand whose title he their lifetime executed themortgage
defendant;land in that saidtract of to the wascontroversy mortgage

note,to a which was the ofsecure the consideration ofgiven price
tosold the defendants theintoxicating liquors unlawfully by plaintiff’s

ancestor; note, also,—that void,the is and thetherefore, mortgage
for out unlawful trade.both the of thebeing given carryingpurpose

must,answer,here to be on bill and and weThe case comes heard the
bill,I that in the and not deniedassume whatever issuppose, alleged

answer, and is true.true,in the is that the answer
contract,in and I infer that theanswer,From the the billallegations

was ain the execution of which the note and weremortgage given,

Allenstown, ;;21 N. Ticknor,*Pembroke v. H. H. 242 seeVogt107 v. 48 N. —but
Reporter.Davis, 43 H. 648.Dickinson N.v.
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ofand thefurtherance promotionof was thecontract, whichthe object
to beenale, intoxicating liquor,answer admits havethesale whichof

law.bysale prohibitedwhich the wasof
notcontract, but doesthis unlawfuland relies uponallegesThe bill

Mrs.case, thatin to make out theit should orderas I thinkallege,
whichnature of the contractof thewas ignorantJoliannah Rourke

the note inout by signing question.and carryto executeshe assisted
if were the plain-that Joliannah RourkedoubtbeyondIt to meseems

all stain fromher skirts fromto clearhere,tiff would be obligedshe
should relievetransaction, and I see how her deathcannotthis illegal

have borne.I think she mustfrom burthen whichtheher representative
him from theaid court to relievethe of theinvokesThe plaintiff

andinterfere,He asks the court tounlawful contract.of thateffects
theancestor,his ward’s fora deed made byfor his benefitset aside

out this contract.of carryingpurpose
128, beHunter, N. H. to me to23 appearsThe case of v.White

aidwas thehere,as theThere, plaintiff seekinginexactly point.
of his ancestor’shim from consequencesof the court to relieve the

de-­maxim, est conditioin delictoThe potiorunlawful contract. pari
case, thefromas I should infer theIf,was held tofendentis, apply.

find itand hereafternot in actual shoulddefendants are possession,
to recoveraid the court to enable themto invoke the ofnecessary

be heldsame maxim would probably applicable.thepossession,
ob-havingmust dismissed unless the parties,I think the bill be

as theyshall theircourt,in the amend pleadingstained leave circuit
advised,shall and to trial.gobe

inLadd, the result.J., concurred
Decreeaccordingly.

March 13,Sargent v. Usher. 1875.

lien.Agister's

orcannot, the acquiescence,without knowledge,horsesA ofmortgagor
the horsesor “entrust”implied,expressof the mortgagee,consent

lien for their keepingthem to aso as to subjectbe boardedto —under
theStats., 125, mortgagee.sec. 2—asch. againstGen.

Plea, the81,1874. gene-Marchdatedhorses. WritTrovek for two
horsesterm, The1874.J.,Rand, SeptemberTrial beforeral issue.

the1874,Nashua, 25, byMarchinbarn,at the plaintiff’stakenwere
Robinson, one toE.by Georgetwodefendant, mortgages givenunder

the28, 1878,defendant, recorded Octoberduly27,1878,Octoberthe
recorded.27,1873,NovemberdatedGlidden,Charles W.other to one


