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ofand thefurtherance promotionof was thecontract, whichthe object
to beenale, intoxicating liquor,answer admits havethesale whichof

law.bysale prohibitedwhich the wasof
notcontract, but doesthis unlawfuland relies uponallegesThe bill

Mrs.case, thatin to make out theit should orderas I thinkallege,
whichnature of the contractof thewas ignorantJoliannah Rourke

the note inout by signing question.and carryto executeshe assisted
if were the plain-that Joliannah RourkedoubtbeyondIt to meseems

all stain fromher skirts fromto clearhere,tiff would be obligedshe
should relievetransaction, and I see how her deathcannotthis illegal

have borne.I think she mustfrom burthen whichtheher representative
him from theaid court to relievethe of theinvokesThe plaintiff

andinterfere,He asks the court tounlawful contract.of thateffects
theancestor,his ward’s fora deed made byfor his benefitset aside

out this contract.of carryingpurpose
128, beHunter, N. H. to me to23 appearsThe case of v.White

aidwas thehere,as theThere, plaintiff seekinginexactly point.
of his ancestor’shim from consequencesof the court to relieve the

de-­maxim, est conditioin delictoThe potiorunlawful contract. pari
case, thefromas I should infer theIf,was held tofendentis, apply.

find itand hereafternot in actual shoulddefendants are possession,
to recoveraid the court to enable themto invoke the ofnecessary

be heldsame maxim would probably applicable.thepossession,
ob-havingmust dismissed unless the parties,I think the bill be

as theyshall theircourt,in the amend pleadingstained leave circuit
advised,shall and to trial.gobe

inLadd, the result.J., concurred
Decreeaccordingly.

March 13,Sargent v. Usher. 1875.

lien.Agister's

orcannot, the acquiescence,without knowledge,horsesA ofmortgagor
the horsesor “entrust”implied,expressof the mortgagee,consent

lien for their keepingthem to aso as to subjectbe boardedto —under
theStats., 125, mortgagee.sec. 2—asch. againstGen.

Plea, the81,1874. gene-Marchdatedhorses. WritTrovek for two
horsesterm, The1874.J.,Rand, SeptemberTrial beforeral issue.

the1874,Nashua, 25, byMarchinbarn,at the plaintiff’stakenwere
Robinson, one toE.by Georgetwodefendant, mortgages givenunder

the28, 1878,defendant, recorded Octoberduly27,1878,Octoberthe
recorded.27,1873,NovemberdatedGlidden,Charles W.other to one
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defendant, 23,November and to the28,1873, duly assigned January
horses,The to and the were all ofparties1874. these mortgages,

Malden, Massachusetts, at the time of the of said mortgages,execution
and the inand secured were executed Massa-mortgages therebynotes
chusetts. Either tomay assign-refer said and theparty mortgages

in in that said Robinsonment the It evidenceargument. appeared
Malden, 6,came with said to Nashua from about Decemberhorses

and made a with to board these horses at1873, contract the plaintiff
untilseven dollars week: the horses remained at saidper Sargent’s
said25,1874,March when were taken the defendant underthey by

said until a fewmortgages: Sargent’s, and,Robinson boarded at said
intaken,before the horses were used the horses wooddays hauling

and timber for the and as and some-oneplaintiff Humphrey, partners,
a intimes twice week in out and onceeveningthe driving parties,

to Robinson, horses,said while so the feddriving town-meeting: using
horses,and took most of the of them. all said time theDuringcare

at and not innight, use,when so in were the barn of thekept plaintiff,
and he with and took of said barn. Therethem food caresupplied

tak-was evidence to show that for a few to thetending days previous
of the had in hishorses the them exclusiveing plaintiff possession,

them, them,and took and for whichboarded the exclusive care ofsole
;has ahe received no and that said and fewSargent Humphrey,pay

Robinson, andtaken,before the horses were settled with saiddays
of histhat, board,found after him with his the boardowncharging

brother, a sled, him, theyand small sums to hadmoneyof advanced
dollars, them;him still andfourteen which he owes heoverpaid nearly

then ceased for and said horses.usingthemworking
horses,In or in the de-before theJanuary early February, taking

went to in at butNashua, Sargent’s,fendant saw the horsesSargent’s
said of their until the he took them.nothing daybeing mortgaged
A demand onby mortgagewas made the defendant Robinson for the

thedebt, which was not The court instructed the that lienpaid. jury
one,of the if of to the mortgageethere was wasplaintiff, prior right

under in ofthe that the lien would be created favor themortgages;
as if were en-plaintiff against the defendant’s the horsesmortgages,

entrusted,;trusted to used inthe to boarded that wordbe theplaintiff
statute,the had The court requested bythe wasordinary meaning.

the to if had thedefendant instruct the that said Robinsonjury pos-
and orsession use of said v'hile boardedthey being kepthorses were

at such time would lose his lien because theSargent’s, during Sargent
of inthe should be suchpossession property Sargent during keeping;

but the court and thedeclined, already given.instructionrepeated
court also instruct the juryThe were the defendant torequested by

findthat there was no evidence in which the couldthe case upon jury
boarded;that the horses were to the to but theentrusted beplaintiff

court The found a for and assesseddeclined. verdict thejury plaintiff,
saidthe at amount the ofdamages 1116.00, the due for boardplaintiff'

liorses.
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court,ofand instructions therulingto theexceptedThe defendant
for the of theopinion superiortransferredand case is reserved andthe

full offor the amount thebe maintainedIf action cancourt. this
verdict; iftheto be renderedhorses, uponisboard of judgmentthe
defendant;for theis to be renderedsaid board,for no of judgmentpart

is tosettlement, thereto theif -for boarddays’ subsequentthe fewonly
that unless theboard,value of partiesa to ascertain thebe new trial

can the value.agree upon

for the defendant.Parker,A. StevensW. Sawyer,

for theWallace,Passett, plaintiff.Wadleigh

horses,in with itLadd, the thecarryingJ. The general property
virtue of theby mortgages,in the defendantof wasright possession,

v.inof Robinson—Leachof to rightcourse thesubject redemption
308,12v. Met. 4 Kent’sBullard,H. BrackettKimball, 568,34 N.

; that,N. Y. and it is clear so farBank v. 4 497Jones,Com. and138,
to defeat this ofrightas of the mortgagorregards any supposed power

effect,in this ofright by subjectingand, abrogate propertypossession,
that of a bailee.fromit in no differentto a he standslien, position

then, be,case, to whether the statuteThe in theonly question appears
&c., is of such a construc-cattle,for ofagisting capablea lien thegiving

in animals oftion one his theany havingas will possessionpermit
to a for their as theagainstanother to them lien keepingsubject

orowner, consent,his orknowledge, acquiescence, expresswithout
And that it is not.I am ofimplied. opinion

cattle,to“Any any horses,that whomperson,The act provides
to oranimals shall be beor other domestic entrustedsheep, pastured

for all due for suchboarded, chargesshall have a lien thereon proper
until the same shall or tendered.” Gen.board,or bepasturing paid

Stats., 125,cli. sec. 2.
if of this turn on theNow, whole construction act be made tothe

“ it noit follows that makes differenceentrusted,” undeniablyword
animals to or camehow the be boardedentrusting pasturedperson

thief, bailee,A a and anthem, nor what his to them is.by right
Ain this all on the same footing.absolute owner are respect put

owner,theagainstsale of stolen the thief no titlegoods by passes
a aby bailee,is in true with to saleand the same general respect

by owner,theso the indicia of titleunless he has been clothed with
that the lossway ought byas authorized to sell in suchor held out

than on an inno­owner ratherreason of his own acts to fall theupon
maxim, aliumNemo injuriscent The potestpurchaser. plus transferre

inand the rulehabet, veryis one of general application,quam ipse
is, that the titlethere arethis to which of coursecountry, exceptions,
act and consent.without his own freeof the true owner cannot be lost

Noble,; v.13 H. 109324; Smith,2 v. N. HydeKent’s Com. Kingsbury
a forcible580;N. N. H. see494; quite13 H. v. 51Lincoln,Farley —and
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discussion of the whole subject by Yerplance,Senator in Saltus v.
20Everett, Wend. 267.

The that a abyidea lien be created contract ofmay the possessor
of animals for their the owner in nobeing tokeeping, way suchprivy
contract, whatever,when no as against owner,the couldrights be con-

sale,or offerred created a contract seemsby anomalous, to.sny the
would, me,least. Such a as it toseems be a violation ofthing the

constitution;fundamental ofrights guaranteed by the and ifproperty
lien,the had undertaken this act tolegislature by create a to arise on

facts,such a I think itstate of would be the of asduty court,the
■ than inFoster, J.,more intimated Jacobs v.by 50 N. H. 82,Knapp,
to act, far,hold the so unconstitutional and void.

But I anydo not think such intention is to inbe found the statute.
In this I thinklien the word ingiving specific legislature used the its
legal sense,and and thatgenerally be-accepted sameimplies privity

owner,tween the personor the of ofhaving right thedisposing goods,
”“and him in ;whose favor the lien is claimed and bythat entrusted

is meant or otherentrusted the owner toby person having authority
the animals for such apledge is, to the owner’spurpose, suspend—that

of areright until thepossession charges paid.
aCases where it has been held that common carrier, innocentlywho

receives from a withoutwrong-doer, owner,the consent ofgoods the
or has no lien them for their.express againstasimplied, upon carriage

such owner, seem to cover the whole and more. 2 Railw.ground Redf.
171; Baker, ; Railroad,Robinsonv. 137 v. B.5 Cush. Stevens 8W.&

262. ofGray Boswick,The recent case v. LawEnglish Rep.,Threfall
Q.7 B. 711,* has reference to an lien, ininn-keeper’s and, my judg­

isment, not to the case before us here.applicable
Foster, J.,The whole of inreasoning the carefully-considered opin-

ion of him inbythe court delivered Jacobs v. is theagainstKnapp,
of this must, me,and that case as itposition plaintiff; seems to be

regarded as aquite authoritydirect the raised in theupon question
present.

these views it is that is toUpon obvious the not entitledplaintiff
;recover, the facts stated in and and ofupon case the ruling chargethe

the court, under which his to recover was uponmade toright depend
whether or not the horses were to him withoutboarded,entrusted to be
reference either to inthe defendant’s and them as mort-right interest

orgagee, the nature of and title,and extent Robinson’s cannotright
be sustained.

CushiNG, J. isC. It does not from the case that any questionappear
made about of his gen-the of the orvalidity mortgages,defendant’s
eral to the ofright and, anyof in the absencethepossession property;
intimation to onlythe I shall assume that not thecontrary, legal right
of as ofbut, against Robinson, possession,the immediateproperty, right

*S. C. Rep.Law B. since this decision was announced.10, 210, publishedQ.
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in defendant,was the so that intwo arise the case. 1.questions Had
asany lien been created between the and and toplaintiff Robinson,

extent ? 2. Ifwhat was the defendant bound it ?so, by
It from the case that Robinson the toappears employed plaintiff

board week,the horses at seven dollars and that a con-per during
siderable of haulingthe time lie was wood and for thepart timber
'plaintiff.

There is in the case to show that Robinson was innothing tending
any way as servant of forthe the He wasemployed plaintiff. paying
his board as horses,well as for the board of liis and the evidence
tends to show that he had and ofreally the exclusive care possession
them all the time thatduring lie was wood and timber for thehauling
plaintiff.

There was no evidence to that time thetending show thatduring
hadplaintiff horses, or,assumed or inany care about theresponsibility
fact,ofpoint had fur-of them. He to haveany possession appears

nished stable-room and andfood, more, and Robinsonnothing appears
to have had care,the and Iwhole exclusivepossession, responsibility.
think there was no inevidence the which to show thatcase tended

thisduring sense,time the horses in entrusted to thewere, any just
ofcare the Iplaintiff. duringcannot see that he hadany evidence

anythis time or ifmore care than he would hadresponsibility have
Robinson had fed horses in his barn, haythe own the andtaking grain
from the me,plaintiff’s therefore,barn. It to that entirelyappears

ofindependently the inrights of the defendant thepeculiar property,
to this ''xteiit the had no lien.plaintiff acquired

But x also,appears, daysthat there a few which timewere during
horses,the hadplaintiff the sole care of and theduringthe which time

show, Robinson,evidence tends to that, as the andbetween plaintiff
the horses towere entrusted the the of themeaningwithinplaintiff,
statute, 125, 2;Stat. ch. sec. and the to be deter-question—Gen.

defendant,is,mined whether, as between the and the Robinsonplaintiff
could so entrust the horses to the as to interfere with the de-plaintiff
fendant’s rights.

insettled,The to be that re-general seems wellperfectlyprinciple
to sales of frombuyerthe cannot shift himselfgard personal property

the of to the to Caveatresponsibility propei%.title thelooking emptor,
non emit. It is settled thatdebuit alienum alsoignorare jusqui quod

notseller cannot to which he doesbuyer any rightthe transfer the
in some wayhimself the owner of the has putunlesspossess, property

ownershipit in the of to the ofthe seller assumepower appearance
withand defraud that amerely entrusting partythe andpurchaser;

also in someis not such an unless heby act,the the ownerpossession
way the indicia ofgives theparty ownership.

shouldno not the ownerwhyNow there seems reason agood party
ita eitheruponbe to the or create lienpermitted pledge property,

should becommon more than that heby statute, per-at law or any
a whoit. is good why personmitted to sell Neither there reasonany



292 v.•SARGENT USHER. [Hillsborough,

is about to establish another out of which wouldrelations with a lien
be created should make it would in-inquiriesnot the same which be
cumbent on ifhim to make he were to thegoing purchase property.
If Robinson had sold the to the would seem tothereproperty plaintiff,
be no doubt Robin-that the could no more thanacquire rightplaintiff
son had. hisit that the inany makingDoes make difference plaintiff,

with in a to'wood,Robinson for included ithauling bargaincontract
board his ?horses

It is intrue that are some of a naturethere employments public
regard to it said that from ofwhich has been the has the natureparty

Thus,his inno to make Bacon’semployment opportunity inquiry.
said,title, D,Inns and it isAbridgment, Inn-keepers, Inn-keepers—“

eats,may detain the of eats,the who or the horse whichperson guest
till and do for thatpayment, they agreementthis withoutmay any

forpurpose; men that their livelihood entertainment of othersget by
cannot annex such conditions shall retain thedisobliging that they

in of nor soparty’s case makeproperty non-payment, disadvantageous
and andtheya that shall not be thereforeimpudent supposition, paid;
the law annexes such a condition without of theagreementthe express

“If himparties.” A take the horse of B andinjuriously away put
into an inn B him,to be and come and demand he shall not havekept,
him meat;until for anhe hath satisfied the for his wheninn-keeper

a into hisinn-keeper takes horse he is not bound to inquirekeeping,
who is himthe owner of the horse which is to lotkeep,he obliged

will,to whom it andbelong therefore no reason that the inn-keeper
should be to deliver him till isobliged he satisfied.”

inSo, carriers,the case of it main-common has been sometimes
carrier,tained that the common andobliged carryto receivebeing

goods him,which are to has a them till hisbrought right to retain
charges are whether them from owner orhe receives the truepaid,
not, he receives them it has an-provided To which beeninnocently.
swered, that is notthe carrier bound to receive until he has firstgoods
been It to that of ispaid. me, however, authoritytheappears weight
in favor of the doctrine that athe common carrier cannot lienacquire
more extensive than his Railw.,the of 2 Redf. onright employer.

188,sec. and authorities cited. This doctrine is maintained in Gilson
v. Gwinn, 126.107 Mass.

It seems clear that the of and car-enough cases the theinn-keeper
rier are and inhowever the law be toexceptional, may regardheld
them, there would be no reason an should notwhy bailee beordinary
held the caveat I inby doctrine of and have seen no case whichemptor,

then,conclusion, is,it is held otherwise. hadthat Robinson notMy
law any to entrust the to theby authority goods plaintiff’s keeping.

In Jacobs v. N. 71, 125,50 H. it is held that under ch. Gen.Knapp,
Stats., 14,sec. no lien can be created in favor of the whoexcept party

withcontracts the of and Iowner the see no reason theproperty, why
same construction should not 2 ofto section the sameapply chapter.

It is inclaimed the brief that Robinson to beplaintiff’s ought
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defendant;considered in law of Ias tlie the but have seen no caseagent
in which it has held that abeen who another to havepermitsparty,

of his inpossession so law thatproperty, by doing constitutespersonal
other his to sell or thatagent pledge property.

also,It defendant,is in thatsuggested argument, the when he saw
the horses at barn,the was bound to haveplaintiff’s given notice of
his claim; but I not thatdo see had been to theanything brought

orknowledge notice of the defendant of unlawful or dishonestany
ondealing Robinson,the of which it onmade incumbent thepart

defendant to on his guard.theput plaintiff
that, Stats.,It should be by 123, 13,added Gen. ch. sec. the orsale

of situated as this offence,was is made apledging property penal
which would withseem inconsistent the idea that such orsale pledge
could to thepass any title vendee or that ofbeyond thepledgee
seller or pledger.

Smith, J. that,I am also of the in order to create a validopinion,
lien under the of sec. ch. inprovisions 2, 125, Stats.,Gen. favor of one
who takes boarded,domestic animals to be must bethey entrusted theby
owner, or some having them,to entrust for suchperson authority pur-

It is apose. universal that a man’s shall not beprinciple, property
taken from him without his consent. The in thesegeneral property
horses was in subjectthe defendant, byto be divested toonly payment
him of the amount due the debt secured Asupon by the mortgages.

lienthe claimed the exists undérby statute,the above namedplaintiff
the case is not to anstrictly that’of or commonanalogous inn-keeper
carrier. ofMany the reasons which the indecisions thosegovern

however,cases, will here.apply
• In England be,the law seems to that an has a lien on ainn-keeper
horse for his a hadby who comekeeping, put up guest fraudulently by
it from the true owner. And this is the that theupon groundput

is to 1nsinn-keeper receive the and horse. Yorke v. Gre­obliged guest
; Q.2 Ld.naugh, 866 v.Raym. Borwick, 711,Law B.7Rep.,Threfall

and cases there referred to.
It is not in this case to whether thenecessary deciding inquire

English doctrine in to an lien under such circum­regard inn-keeper’s
stances has ever been in this The character ofstate.adopted public

ofthe business an and of carrier furnishmaya commoninn-keeper
some reason for caveatnot to them the ofapplying principle emptor.
But generalthe of in this is thecountrycurrent the authorities against
rule, as in inestablished the case Fxeter referred toCarrier,of the

v.York of froma carrier theGrenaugh, applicationexemptingsupra,
v.of the rule of caveat in RobinsonIt is so deniedexpresslyemptor.

whoBaker, 137, carrier,5 Cush. it that a commonwhere was held
consent ofinnocently receives from a without thegoods wrong-doer,

owner,the or for their car­has no lien themexpress implied, upon
to1, isriage such owner. v. 1against Doug. (Mich.)Fitch Newberry,

fullthe same and shows ais a case andpoint, considered,carefully
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of the authorities. There are hard ascases, sug-examination many
Baker,in Robinson v.gested by FletcheR of honest andJudge supra,

who have been toobligedinnocent surrender to thepersons, goods
.true for and thismoneyowner’swithout the isremedy paid; especially

merchants,true of and commission who have made advan-auctioneers
ces have toupon goods which been to surrender thethey compelled

owner. But these are hazards to which in businessrightful persons
are continually exposed.

This an nor, shows,not so farwas as the caseplaintiff inn-keeper,
was stable,he the of a or and was thereforeliverykeeper boarding
under no to take theseobligation horses from Robinson to board. Why,
then, should not the of caveat iswhich soprinciple universallyemptor,

to ofvendees and even to the common car-applied personal property,
rier, be ?to the should toapplied plaintiff Why he not be required

horses,examine the title of Robinson to these as as inwell persons
other of business bedepartments required to examine the title of those
from whom ? Thethey althoughcommonpurchase carrier, obliged
to fromreceive the true owner for is notgoods tocarriage, obliged
receive them unless his charges are nor to receive them at allpaid,
from and ifthe he has no aswrong-doer; lien theagainst rightful
owner from thegoods received much less it wouldupon wrong-doer,
seem wasthe who under no or toought plaintiff, compulsion obligation
receive didhorses,these but receive them to have avoluntarily, lien

defendant,thereon the whoagainst was their owner.rightful
The claim to have a onlien these horses is ofplaintiff’s virtue theby

statute, and not Robinson,at common*law. As who undertook to
them, had no to dopledge authority so, the defendant was entitled toa

verdict. The verdict must therefore be set aside, and, toaccording
case,the of the there must beprovisions

theJudgment for defendant.

Winn v. Thomas.March 13, 1875.

A note a debtor to induce his deed,creditor to agiven by sign composition
without the of the other areknowledge creditors topartieswho the
deed, void,is and and it will make no ifillegal difference the note is

a creditor,to third who thegiven party, pays amount to such having-
of all the circumstances.knowledge

Such note andillegal void cannot be thebeing consideration of a new
promise.

Assumpsit on a promissory note, 1,dated 1868, $2,500.forJuly
Defence, and fraudulentillegal consideration. Trial J.Rand,before
The material facts asare follows:


