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of the authorities. There are hard ascases, sug-examination many
Baker,in Robinson v.gested by FletcheR of honest andJudge supra,

who have been toobligedinnocent surrender to thepersons, goods
.true for and thismoneyowner’swithout the isremedy paid; especially

merchants,true of and commission who have made advan-auctioneers
ces have toupon goods which been to surrender thethey compelled

owner. But these are hazards to which in businessrightful persons
are continually exposed.

This an nor, shows,not so farwas as the caseplaintiff inn-keeper,
was stable,he the of a or and was thereforeliverykeeper boarding
under no to take theseobligation horses from Robinson to board. Why,
then, should not the of caveat iswhich soprinciple universallyemptor,

to ofvendees and even to the common car-applied personal property,
rier, be ?to the should toapplied plaintiff Why he not be required

horses,examine the title of Robinson to these as as inwell persons
other of business bedepartments required to examine the title of those
from whom ? Thethey althoughcommonpurchase carrier, obliged
to fromreceive the true owner for is notgoods tocarriage, obliged
receive them unless his charges are nor to receive them at allpaid,
from and ifthe he has no aswrong-doer; lien theagainst rightful
owner from thegoods received much less it wouldupon wrong-doer,
seem wasthe who under no or toought plaintiff, compulsion obligation
receive didhorses,these but receive them to have avoluntarily, lien

defendant,thereon the whoagainst was their owner.rightful
The claim to have a onlien these horses is ofplaintiff’s virtue theby

statute, and not Robinson,at common*law. As who undertook to
them, had no to dopledge authority so, the defendant was entitled toa

verdict. The verdict must therefore be set aside, and, toaccording
case,the of the there must beprovisions

theJudgment for defendant.

Winn v. Thomas.March 13, 1875.

A note a debtor to induce his deed,creditor to agiven by sign composition
without the of the other areknowledge creditors topartieswho the
deed, void,is and and it will make no ifillegal difference the note is

a creditor,to third who thegiven party, pays amount to such having-
of all the circumstances.knowledge

Such note andillegal void cannot be thebeing consideration of a new
promise.

Assumpsit on a promissory note, 1,dated 1868, $2,500.forJuly
Defence, and fraudulentillegal consideration. Trial J.Rand,before
The material facts asare follows:
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The defendant and one Barrett bad doingbeen business as partners,
and father,were indebted to the John Winn.plaintiff's Having failed
in business, they were anegotiating creditors,settlement with their
and to John Winn toapplied their whichsign deed, hecomposition
declined to do. thenThey to andthe offered toapplied plaintiff, pay

$2,500him for hisinducing father to the It finallyexecute deed. was
thatarranged the shouldplaintiff' take the note and it towardsapply

the payment of a debt from his father to and on this donehim, being
John Winn executed the composition deed.

These facts were all known to the and toWinn,to Johnplaintiff,
the defendant andThomas his not knownpartner Barrett, but were
to the other creditors until after had the deedthey signed composition
and received their dividends. John Winn also hisreceived dividend.

The composition evidence,deed was admitted in to thesubject plain-
tiff’s exception.

The court held that the consideration was and that actionillegal, the
could not be maintained, and the offered tothereupon plaintiff prove
a new promise. The court that ad-ruled this evidence waspro forma
missible, to which the defendant The found a verdictexcepted. jury
for the on the newplaintiff promise, which the defendant moved to set
aside, and the questions on thearising case were transferred to the

court. Ifsuperior the action can be maintained, on the ver-judgment
isdict to be rendered for the for theplaintiff; otherwise, judgment

defendant.

Stevens Parker and¿f* W. W. for theBailey, plaintiff.

The circumstances of the case are fromentirely different those usual
in similar cases, and should be so in the law.regarded determining
The defendant to John Winnapplied for his to thesignature composi-

deed,tion which was refused, as he had a to do. The de-perfect right
fendant then toapplied the and told himplaintiff, what he would give
him if he would his toget father sign the deed. No wasmention made
of topaying John and ifmoney Winn, John Winn had the deedsigned
without consideration,pecuniary merely from of andinfluence love
affection for his andson, solicitation,histhrough we submit that the
law would have noimputed fraud in the whole transaction. The agree-
ment between the andplaintiff the defendant fraud-necessarilywas not
ulent, and whatever fraud there be found in transaction wasmay the
brought about by the artifice and procurement of the defendant. He
was the andoriginator schemer in inthe matter. The hisplaintiff,

wasinnocence, deceived and led into the scheme the defendant.by
John Winn did till henothing received in and themoney,the balance
trade between the and John Winn consummatedplaintiff beenhaving

theby ofpayment the consideration bythe themoney by plaintiff,
assent and of inprocurement defendant,the the balancethe property
of the note to Whittier,the N. H. 312.passed v. 17plaintiff. Crage
The ofpromise the defendant to thebythe aspay balance, represented
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v. N. H.Tilton,in was 21suit, good especiallynote —Trumball 128—
the made. To this de-byfound the to have beenjury permitpromise

contract,fendant to his for his ownby himselfrepudiate originated
benefit, and all of this on the groundmade under the circumstances case

fraud, are inof would be nor The notjust partiesequitable.neither
at thedelicto. It as a themay regarded bybe purchase plaintiff,pari

debt,Winn’s and a promisedefendant’s of the balance of Johnrequest,
to to wasthe defendant the same the whichby plaintiff, promisepay

asdefendant,and the foundbyconfirmedsubsequently acknowledged
theor, moneythe it as an advancement ofby regarded bybejury; may

debt,at a of and asthe defendant’s to thisplaintiff request, pay part
such 4 Burr. 2069. Therecan be recovered back. v.Paikney Reynous,
is a a and made at thevoluntarydistinction between onepayment,

of a Petrie v. 3 Term 418. There norequest wasparty. Hannay,
fraudulent onintent the of thepart plaintiff.

todefendant,A. W. for authorities thethe cited numerousSawyer,
creditors,tothat sucli a was fraudulent as other againstnotepoint

the deedTo thatpublic policy, illegal, compositionand void. the point
evidence, 255,N.21 H.128,16was admitted in he cited N. H.rightly

659, Wood,v. v.Q-errish, 658,Oase 15 on Cont. Pierce49, ChittyPick.
23 H. Prost and v. 103Bowman,N. v. 6 Allen530, Gage, 50, Sternburg

325.Mass.

admissionJ. on theCushing, C. It is difficult to see what ground
If it theof the had been on grounddeed was to.composition objected

thatthat the to shouldobjectionhave beenoriginal ought produced,
stated,been obviated the defendant.byhave as it have beenmight

taken, thatWe must was not orunderstand that the objectioneither
a of the Thesufficient foundation was laid for the introduction copy.

of its executiondeed, byexistence of that and the factcomposition
Winn, and as toJohn to weredefence, properwere facts material the

be as facts.proved any other
with JohnIt is difficult to fact that the transactionsee how the

makesWinn was his son difference.anyeffected ofagencythethrough
to theThe induced compo-facts still John Winn wasremain, signthat
thesition than other creditorsdeed from the debtorsby morereceiving

received, induced to deedsignand that were theotherthe creditors
creditor, tohad standby the belief aWinn, large agreedthat who was

fraud whichthemselves;on iswith and this theequal preciselyterms
that deceivingthe knew he wasmakes transaction John Winnillegal.

he on equalthe believe that stoodcreditors,other them toand causing
he wasnot,with and that the excess whichterms them when he did

theindirectlyto fromto others was comereceive over and above the
transaction, and wasall about thedebtors. The also knewplaintiff

interfered, byhad andin theactive it about. Ifbringing plaintiff
to deed withoutsignor John theWinnpayment, otherwise, induced

thethe have relievedperhapsof thatknowledge defendant,the would
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fraud;of but even then theimputationfrom the other ereddefendant
John Winn haditors have reason to that notcomplainwould dealt

with them.fairly
whole,On no doubt that this note is tothe there seems theopen

it was for an and fraudulentgiven consideration,thatobjection illegal
and as void. Themust therefore be considered cases are so numerous

hardlyon this that it seems to cite v.necessary many. Trumballpoint
;N. J.,21 H. 128 in v. 9 N. H.Tilton, Upham, 482,Brown Stackpole,

and cases there cited.
however,It contended the canis, that recover on the newplaintiff

has found Itbywhich been the should bepromise jury. observed,
this isthat new not a to John Winn tohowever, promise promise pay

debt,the of the but a to thisoriginalbalance topromise plaintiff pay
note,this of which the was This caseillegal.consideration differs from

the of Trumball v. infurther,case Tilton still the fact that in that case
hadthe debtor not to his creditor the amount which by the termspaid

of the he was to,deed bound and which was the condition ofpayment
his In the casedischarge. present the dividends liad beenpromised

to and received Johnby Winn.paid
Goss, 439, Gray,In Cranson v. J.,107 Mass. of the ratifi­speaking

contract,cation of an itsays, follows thatillegal as between—“And
them it is of inratified, for,confirmed orincapable being suing upon

defendant,the contract after its ratification theoriginal by it would
case,still innecessarybo for the his to show hisplaintiff, proving own

inillegal act the at first.” And inmaking contract Trumball v. Tilton
e.,theit is if hesaid, require assistance fromanyplaintiff][i.—“But

the transaction to his must fail.”claim,establish heillegal
It to me that the is in this situation. He cannotappears plaintiff

his now the aid of hisprove note,without and withoutpromise show-
ing the considerationillegal on which the new is founded.promise

Ladd, J. shows that this note was forgivenThe case the balance
of John Winn’s over and above hedebt what received under the com-

; in andposition that it treated bothreality regarded bywas John
Winn former,and the as thethe of receivedproperty beingplaintiff

in of forby him,the son of a due services,the debtway payment by
his about transaction,father. Of course the knew all the andplaintiff
the it was himself hisground given, havingwhich fatherupon procured
to thethe deed in entered into betweensign arrangementofpursuance
him Itand was invalid from first,Barrett and Thomas. therefore the
in as Winn,the of as well in the hands of John byhands the plaintiff

ofreason the deedcompositionof the fraud other inagainst signers
it isthe But said the newtransaction out of which it arose. promise,

debt andhaving it,a moral to revived theobligation support supplied
a of in of the within the ofgood cause action favor doctrineplaintiff,

v. I do not think ofTrumball 21 N. H. 128. so. TheTilton, ground
that amayto furnish suffi-is, obligationdecision that the moral pay
cient so asconsideration to a to originalrevive thesupport promise

ly.yol. 19
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is, that was JohnThe trouble here the debt to Winnoriginaldebt.
note,not to the The must therefore to the orplaintiff. goand plaintiff

note,the as theoriginala same considerationstanding uponpromise
case, that,make his so whatever a to Johnto out effect new promise

had his to it isright original debt,Winn have on recover themight
is in ofthat this no to avail himself thatplaintiff promise.clear position

acould, in that be infused into contract that hadway, nevervitalityNo
or of the fraud with it was tainted.byforce reason whichany validity

wrong, and mustI the was that theruling judgmentthink pro forma
for the defendant.be

J. can be no doubt that of note was aSmith, There the thisgiving
the other creditors of the and the authoritiesdefendant,fraud upon

Theuniform the collection of such claims.against enforcingare
is,which the decisions are that creditor iseverybasedprinciple upon

shall betterfooting,to on the same and none exactequalbe privately
Leicester v. Rose, questionfor himself. 4 East 380. Oneterms

whether the of the creditors has influencedis, judgment beenalways
allthat are to suffer in the Knightthe same proportion.by supposition
If the are it is imma­Hunt, deceived,v. 5 432. other creditorsBing.

the thein of transaction was Thedeception practised.terial what part
v.Howden 11 A. & E. 1033. fraudulentwhole is avoided. TheHaigh,

ofin the has the effect to the creditorsagreement deprivestipulation
of isdefendants,of assets the and therefore void.whollya thepart

Tilton,is Trumball v. N.effect 21 H. 128.To the same
ato note could theA the notsubsequent promise pay give plaintiff

the it would be tonote, givingcause of action because effectgood upon
a agreement.fraudulent

of assuch new would the that ofThe consideration be samepromise
intherefore could thenote, plaintiffand no betterput position.the

to of the bethe case there mustAccording provisions
theJudgment for defendant.

Gilbert Manchester.v.March 13, 1875.

that of had madecitytended to show the Manchesterthe evidenceWhere
aAmoskeag Manufacturing Company, corporation,contract with thea

a inbound to certain streetby keep goodwerewhich said corporation
it, that a con-city, duringto use and theand therepair permit public

ashad held said street suitableyears,of outnearly thirtytinuous period
relyingand that the uponthe of the public, plaintiff,for accommodation

as and sustained dam-the street aout, highwayhad usedsuch holding
Held, that theand insufficientreason of its defectivebyage condition—

a for defectshighway,that said street wascity were toestopped deny
ofthey liable, in the case otherand insufficienciesin which were as

Stats.).under Gen.(ch.the statute 69,highways,


