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1875.March 11, Spaulding v. Bartlett.*

Landlord and Tenant Act&emdash;Pleading.

In an action, under Generalbrought Statutes, 231,ch. 23,sec. to recover
“possession land,of the defendant before the that thepleaded justice

demanded werepremises the estate and freehold of the defendant.”
theUpon of theentry court,action in the that de-theplaintiffs replied

manded were thepremises estate and offreehold the plaintiffs,traversing
the The trial,defendantplea. the At therejoined, sustaining plea.
neither showed title orparty of in the demandedright possession prem-

Held,ises. that the defendant was entitled to judgment.

opWhit tosummons, ofrecover tract of situatepossession a land
in Pitzwilliam. writ is 16,1872,The dated and was return-September

aable before of thejustice 25,forpeace county,Cheshire September
1872. in toNotice writing quit the demanded onpremises September
11,1872, was 2,served on the defendant theby plaintiffs, September

“1872. On return ofdaythe the thewrit, the defendant thatpleaded
demanded were the ofpremises estate and freehold the defendant.”

before andProceedings the werejustice stayed,therefore the defendant
withrecognized sureties to enter said thisand action inprosecute

&g.court, court,ofentrythe the in this theUpon action plaintiffs
that thereplied demanded andpremises were the estate freehold of the

and the andplaintiffs, allegationtraversed that were the estatethey
defendant;freehold of the and the defendant that wererejoined they

freehold,estate and andhis issue was joined.
Holman,On Jan. N.1,1872, Heywood,Seth H. and W.Geo.Stephen

Holman, the firm &partners Holman, Heywood Co.,under of executed
and delivered to the defendant their bond in the sum of $3,000,penal
“ to Bartlett,be untopaid executors,the said Joshua R. his adminis­
trators, or : ofassigns.” The condition was as follows “The condition
this that, Holman,is & Co.obligation such, whereas Heywoodthe said
have this and R. forday bargained Bartlett,sold unto Joshuathe said

sumthe of $1,200, situated,”a lot or land &c. (de­certain ofparcel
“notscription and thematerial), bywhereas it is heretoagreed parties

that the said Bartlett,Joshua and administrators,R. his shallexecutors
to Holman,the said executors, administrators,&pay Heywood Co., their

or assigns, $1,200,the sum thisviz.,&emdash;$700deliveryof as on offollows,
cent,bond; $100, and at the rate ofuponinterest the whole sum per7rsB

annum, on of at theday 1872; $150,the first and interestper March,
same rate as the first ofsum,above on whole on the day September,
1872; ofand as on on first$125, sum,interest above the whole the day

August*At the March and the distant countiesterms, causes from the more
Reporter.called, announced,and the decisions first.were
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1873;March, $125, and interest as above on the whole sum unpaid,and
build­on of 1873 :—said Bartlett is to thedaythe first September, keep

said hazard of fire for theings fully insured theupon premises against
allbenefit of the and taxes assessed saidobligors, pay premises.upon

Co.,Now, if said & their heirs ortherefore, Holman, Heywood assigns,the
R. Bartlett,shall unto the said Joshua or to his legal representa­deliver

tives, a valid deed of said of incumbrancesand free allgood premises,
said and hisbymade the Bartlettthem, legal representatives making

demand and all the conditions hereinsame,for the fulfilling stipulated,
void,” 1872,this to be the defend­January 1,then &c. Onobligation

$700,ant which was indorsed bond. Onobligorsthe saidpaid upon
10,1872, defendant, seal, assignedthe his underFebruary writingby

“bond, full orto the said with to collect and dischargeplaintiffs power
riskof in at their ownmythe same name at theirdispose pleasure,

I due,and and do covenant that said bond ishereby justlyexpense;
and that I not done and will not do which the collec­any byhave act
tion hindered or At time themaythereof be the sameprevented.”

to the a had saidgave defendant that receivedplaintiffs receipt they
“and the of as tobond, securitythe same collateralassignment

loss,indemnify us from all or for notes at thecost, damage signing
Bank, us,dueH.,Keene National at N. and all other debtsKeene,

Co.;R. or R. & wheneither from Joshua Bartlett Joshua Bartlett and
said of J. R. Bartlett & Co. and Joshua R. and all debtsBartlett,notes

us J. R. & shallBartlett,due from said Bartlett Co. and Joshua R. be
us, R.and untodelivered we to to said Joshuapaid agree deliver

Bartlett said bond and At this bond wasthe timeassignment.”
to defend­assigned the were liolden as sureties for theplaintiffs, they

Bank, and wasant notes at the Keene National the defendantupon
$82.78.account in sum 1,1872,indebted to them the of Marchupon

Holman, indorsed$106,the & Co. which wasHeywoodplaintiffs paid
bond; 30,1872, was$164.60,the and them whichupon August they paid

2,1872,also indorsed the bond. On the defendant thegaveupon April
his for a of$151, by mortgagenote securedplaintiffs personal property,

date,in him that which in­settlement of their book account toagainst
$82.78, 10,1872.sum of commence­cluded the due After theFebruary

ment of this the an action of trover theaction, againstplaintiffsbrought
for to them to secure thedefendant the personal property mortgaged

$151,for and which issuednote aud recovered the executionjudgment,
hasthereon was in the hands of an officer. Said executionplaced

satisfied, himnever been the officer in his hands a note givenholding
third and which has not beenby the defendant someagainst person,

18,1872, hadBetween 10 and June theFebruary paidpaid. plaintiffs
in allbank,three or notes for the defendant at amountingmore the

10,$1,000, Februaryto about and which had tothey signed previous
him, byand had settled1872, had other with which were thendealings

notes, demand,on$182.19,from him two forreceiving payable—one
still hold.and for in and which$200, theythe other onepayable year,

$151The note for not in this The plaintiffswas included settlement.
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at that bad receivedtheythe same time agave receiptthe defendant
an and said two notes$772.62,and bill of chair stock forinventory

and demandsdated “in full of all accountsJune settlement18,1872,
to date of theJune'18,1872,and to theincluding this date.” From

at the bank.writ, for the defendantthe no other notesplaintiffs paid
& the amount of theThe to Co.plaintiffs Holman, Heywoodtendered

1, 1872,touponinstalments said bond subsequent Septemberdue
ofAt time made thethey paymentwhich to receive. thethey refused

if should1872, that Bartlett80, HeywoodnotifiedAugust the plaintiffs
bond, moneywould theoffer to on the receivetheythe instalmentspay

makeand he shouldsame, were not willingto him for the butreceipt
1,1872, Heywoodthe their hands.payments through Septemberexcept

30,Augusthimhadrequested theythem to take back the money paid
of payingand desirous1872, readyand them that Bartlett wasinformed

the1,1872, obligorsthe tendereddefendant,same. The September
1,in and March$161.60, falling day;amount due thatthe bond the

that date.1873, amount due at$134.12, fallinghe them thepaid
court, SMITH,was thebythis action triedBy ofagreement parties

$151, infor was receivedJ., who found note of 2,1872,that the April
account,on$82.78sum of duesettlement, but not in of thepayment
$182.19also, for; 18,1872,that notes of JuneFebruary 10,1872 the

notesin ofand in and not paymentsettlement$200, were received
thatdefendant claimed upontaken at the bank. Theby theup plaintiffs
asked themaintained, andthis could not bethe facts actionforegoing

tothe court declineddefendant,court for whichto return a verdict the
maintained, and re-action bedo, but that the couldruled pro forma

of theand freeholda that the estateturned verdict for the plaintiffs,
asin the defendantand notdemanded was in thepremises plaintiffs,

are to the possessionin his and that the entitledalleged plaintiffsplea,
for theof damages, including compensationthe same and to recover

$185rate ofassessed at the peruse and detention of the property
and refusal the de-writ;annum of to which rulingfrom the date the

in thisall mentionedfendant and other papersThe bondexcepted.
ofargumentsin After theargument.case to themay be referred

to with-leavethe defendant askedclosed,counsel trial weretheupon
of thethat the soil and freeholddraw his and to insteadplea, plead

Holman,in N.the was Sethdemanded at date of writthepremises
in thetheHolman, obligors"VY.Heywood, GeorgeH. andStephen

a licensein underthereofbond, and that the defendant was possession
al-should bethem;from said amendmentand the whetherquestion

lowed was reserved.

forFaulkner, theWheeler plaintiffs.

Webster,for defendant.L. Pierce and theW.

23,of sec.under the provisionsJ. This is an*Ladd, broughtaction

*Smith, J., did not sit.having cause,tried this



BARTLETT. 307March, v.SPAULDING1875.]

act, to recoverand tenantas landlord281, Stats.,Gen known thecb.
thegoverned by generalis to beof land. It undoubtedlypossession
most funda-theactions, amongto realdoctrines of the law applicable

on the strengthonlythat the can recoveris,of which plaintiffsmental
Theof of the defendant.title, on thatof their own not the weakness

whereinin the defendant’s plea,their brief claim thatcounselplaintiffs’
himself, thegivenin is to beto the demandedhe sets titleup premises
in an action of trespassof liberum tenementumsame effect as a plea

into be pos-that that it admits theis, plaintiffsclausum fregit;quare
wasdescribedwhether the closesession, onlyand raises the question

fallacious.I think this is quiteor not the defendant’s freehold.was
; andfor of obtaining possessionaction is the solebrought purposeThe

isis,of that the defendantwhole the plaintiffs’ complaintthe burden
toholds them out. It seemsin and wrongfullywrongfully possession

and tocan thus appliedthat no such rule be imported,me clearvery
in ashowedsomewayin a real action. Until the plaintiffspleadings

anin the wasthemselves, bythe issue presented pleajus possessionis
settledand its the defendantissue,immaterial determination against

of theor the other to theway respect right plaintiffsone withnothing
in writ.as set theirup

is, Did with it the ofrightThe then the bondquestion carry posses-
? I think is that ittrue, say,sion of land not. It as the plaintiffsthe

insured andcontains a that Bartlett shall thestipulation buildingskeep
thatBut all that is consistent with the idea ho wasthe taxes.pay

of and it is notby obligors;to enter and license theoccupy merely
stoodthat this was relation in which the partiesthe legalimprobable

course,a of notlicense,to each other. Such would be assignable.
find in bondbe,But that I am unable to themay anythinghowever

it can be said that that was sufficient to invest theinstrumentwhereby
of the land,with seizin or of which heobligor any right possession

so,of the bond or otherwise. Thisconvey assignment beingcould by
no of or to their cause wasit follows that evidence titleright support

andshown the the defendant’s motion for a verdict in hisby plaintiffs,
to have been allowed.favor ought

J.,J., Fostek,and C. C. concurred.Cushing, C.,C.

overruled.jExceptions


