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;46 and Nashua Co.,Lock Co. v. & Railroad 48 N.Worcester Nashua
H. 345.

I3. am unable to that inconceive of could be raisedany argument
of thesupport defendants’ the amount ofexception concerning damages

found the in-by This amount was the of the note andjury. aggregate
terest. Indeed, no is such asargument besuggested except might pred-
icated a ofupon state facts not and which defend-here thepresented,
ants have been tounable an amendment of the case. Therepresent by
must be

the verdict.Judgment icpon

SMITH, J., concurred.

Cushing, C. J., concurred.

Company.Gerrish v. German Insurance 12, 1875.March

When a bill in isequity to ana ofbrought compel specific performance
agreement, the will,court ex-to avoid andhaving jurisdiction delay
pense to the parties, andproceed such final relief as the circum-give
stances of the case demand.

The plaintiffs with theagreed defendants’ to theirinsure woolagent
lossagainst by fire in the dollars,sum of three thousand hundredfive

for the of oneperiod year, noon,atcommencing 12 o’clock September
30,1873, for the sum of forty-three dollars centsseventy-five premium,
which was theirpaid whoagent, to and deliver toagreed theprocure
plaintiffs a policy therefor. Said wool was fire Octoberdestroyed by

1873,1, no beenpolicy made out or delivered.having The plaintifix
notified the defendants loss,of the furnished them with the requisite

thereof) andproofs demanded a andpolicy of the sum in-payment
sured, which the defendants refused. The a bill inplaintiffs brought

toequity ofcompel the anddelivery of thepolicy payment loss. Upon
demurrer to the bill as cause that theassigning had a andplaintiffs plain

Held,atadequate that theremedy plaintiffs resort'to a courtmightlaw’—
of to aequity delivery court,of the and thecompel policy, juris-having
diction to compel specific would, action,toperformance, avoid ofcircuity
decree of the loss as if apayment had beenpolicy issued.

equity.IN The bill alleges that the W. Gerrish,Josephplaintiffs,
Jr.,and B. JohnGeorge Nichols, Parker,D. and William R. ofDupeo,

Boston, under the firmMass., Nichols,name of Parker & Dupee,
to L.September 30, 1873, John of aapplied Lebanon,Spring, duly
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and constituted of Insuranceappointed agent Company,the German
for two-storyadditional in ainsurance some fleece wool storedupon

Lebanon,in saidframed storehouse near the railroad freight depot
Gorrish, hundredby thirty-fiveowned W. to ofthe amountJoseph

W. Ger-dollars, owned,said half saidby Josephwool one thebeing
which wasrish, Nichols,the other half the said Parker &by Dupee,

wasto that that theretheystated said saidagent; agentinformed
three thousandwool,other insurance on fleece to amount ofsaid the

in to havedollars, Hartford Fire Insurance with the rightthe Company,
insurance; withadditional thereupon agreedother or that said agent

the said that he would wool for the plain-insure said fleeceplaintiffs
cent, in-tiffs for and fourth of one saidyear,one one for the termper

noon, tosurance to o’clock30,take effect at twelveSeptember 1873,
Insur-the amount hundred in said Germanthirty-five dollars,of the

andance which said paidtheCompany, proposition accepted,plaintiffs
to said and seventy-fivethe dollarsagent forty-threepremium, being
cents, said defendantsbywhich said wasagent authorizedproposition

insurance wasto and to the Saidmake, receive therefor.premium
thirty-fiveofloss or fire or amountagainst by to thedamage lightning,

as aforesaid:aforesaid,dollars on the fleece wool situatedhundred
furtherother was to be Thepermitted. represent,insurance plaintiffs

Insurance Com-that of the in the Firepolicythe written Hartfordportion
on theirto is as follows: dollarsabove referred “Three thousandpany

in framed storehousefleece wool contained said Gerrish’s two-story
Lebanon, H.—the railroad in N.situated nearbuilding, freight depot

dollars, at one and athousandother insurance Threepermitted.
Gerrislito dollars and centsthirty-sevenamountsquarter, fifty (said

& onehalf of said andwool, Nichols, half).”one Parkerowning Dupee
afterwards, first of Octo-wit, daythat to on theThey further represent,

; that at the timeber, wool was fire1878, destroyed bythe said fleece
thou-said wool was sisof the actual cash value of fleecefire the

cents, andsand and dollars andeight twenty-five eighty-sixhundred
dollars,fiftyandwas less than seven hundredthe amount saved

seventy-on said wool the sum of six thousandmaking the actual loss
cents; at the time of the firefive dollars and that said wooleighty-six

said wasbuildingin The ofstorywas the aforesaid. lowerbuilding
& and byM. Smith Co.byused for flour and groceries Georgestoring

storysecondhardware,nails and and theH. Hildreth for storingC.
is unknown toThe of said firefor said wool. originwas used storing

Theyon theirwithout fraud or fault part.the and wasplaintiffs,
written notice17,1873, they gavethat on Novemberfurther represent,
of said fleeceof their loss firebysaid German Insuranceto Company

loss, byrequiredand all the informationwool, the amount of their
beingInsurance Company,of said Germanby-lawscharter andthe

the; to said insurance companyalso furnishedtheyof loss thata proof
to theof theandnotary justice peace,certificate of a publicwritten

heof said public,and beliefthat, notaryto the best knowledgeeffect
of suchanymentioned abovethe to of the firenearest the placeresided
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; not in creditor orthat be was said as amagistrate concerned loss
had examinedotherwise, ;nor a relative to either of the heparties that

loss; andthe that characterattendingthe circumstances he theknew
of and that that the plain-circumstances the he believedplaintiffs;

tiffs had loss the wool fraud on theiraforesaid,sustained on without
thousand andto the amount of sixpart, seventy-five eighty-sixdollars

withcents. further that this furnishedThey wasrepresent, certificate
17, of loss1873,the of loss on Novemberproof proofand saidthat

afore-aforesaid was made said furnished asby Gerrish,W. andJoseph
said, aforesaid,at the time under oath. further repre-The plaintiffs

17, insur-sent, 1873,that on November on saidmade athey demand
and aance to make out aforesaiddeliver tocompany the plaintiffs

for of tothirty-five partthe amount hundred the writtenpolicy dollars,
“:be as follows On fleece two-their wool said Gerrish’scontained in

story framed freightstorehouse situated the railroadbuilding, near
Lebanon, H.,in N. other have thedepot, insurance andpermitted,”

30,same bear date at twelve o’clockSeptember 1873, and to take effect
noon, on said 30th day of to theirSeptember, 1873, according previous

andcontract with further re-agreement the said wereplaintiffs, and
to settle and the amountquested loss fire on to thepay by wool,said

of three thousand two hundred and theirdollars, justseventy-two being
share the loss of saidupon wool, sixtyand to withinsettle the same

1,fromdays October GermanThey1873. further that saidrepresent,
Insurance have and to saidCompany neglected plain-deliverrefused to
tiffs a aforesaid,to andpolicy the andaccording contract agreement
that have andthey neglected to loss afore-refused settle and thepay
said to the They said insurance com-plaintiffs. therefore thatpray

may requiredbe to execute and to thepany deliver a accordingpolicy
ofterms their aforesaid contract and to andagreement, and settle pay

their of the loss that saidpart sustained on said fleeceplaintiffs have
wool, and for such other relief as may be just.

The defendants demurred to the bill that thetheupon ground plain-
tiffs have a andplain at law.adequate..remedy

The ofquestions law thus raised were reserved.

Albín,Eastman, Page defendants,for v. Metro-the cited Walker
371;Go., ;Ins. 56 Me. 280Go.,M’Gulloeh v. Ins. 1 Pick.Eaglepolitan

;Go.,Rockwellv. v.Abb.,Ins. 4 N. T. Co.179 KennebecRep.,Hartford
Go., 204;6Augusta Ins., Gray Go.,25 169,192.v. N. H.$c., G-oodall Ins.

Firefor the cited Insuranceplaintiffs, v. MerchantsMurray, Tayloe
Go., 390;9 How. v. Reg.,Constant Law NewGo.,Insurance 1 American
Series, 116; 280;v. v.Go.,M' Gulloch HamiltonIns. 1 Pick.Eagle

;Go.,Ins. v. 2 Wash.5 Barr. 342 Delaware Ins. Go.Lycoming Hagan,
4;C. Go.,C. Commercial Go. v. Ins. How.Mut. Marine Ins. Mut. 19

318; Trustees First v. Ins. 19 N. Y.Go.,Church FireBaptist Brooklynof
305; 529;Go.,Palm v. LondonMedina Fire Ins. 20 Ohio Motteux v.

Co.,Assurance 1 Atk. Insurance; Washington545 Perkins v.Company,
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; ;on Insurance, 565,4 Cow. 645 sec. and cases there citedMay Story’s-
ed-.;Jur., 722, Merchants,sec. 8th Nevillev. (Jo.,19 OhioEq. $c.,Ins.

452; v. Co., 408;Mutual Ins. 4 Sand. Ch. Hill v..Carpenter Safety
Bank, 568;N. H. v. 38 N. H. 400.44 Piclcering Pickering,

J. A is usual a ofSjiith, the evidence of contract insurance.policy
is necessary,It not in order to the assured to maintainhowever, enable

issued,an action If it isupon the contract. the best evidence of what
was,contract andthe evidence would not be admissible to con­parol

it; issued,tradict but when none is contract bemay by anythe proved
192;Co.,evidence. Goodallv. N. E. Ins. 25 N. H. M’Cul­competent

278;lo­ch v. v.Co.,Ins. 1 Pick. Kennebec Co. Ins. &Eagle Augusta
Co., 204; Co.,6 Pierce v. N. H.Banking Gray Nashua Ins. 50 297.

But the cases are where a resort to a court ofmaynumerous party
to of and inequity deliverythe the a case thecompel policy, proper

will,court to a to avoidhaving jurisdiction compel specificperformance,
action,of ifdecree of the loss as a had beencircuity policypayment

issued. on v. FireMay Insurance, sec. 565. Merchants Ins.Tagloe
Co.,9 390,How. is a case indirectly Nelson, J., says,—wherepoint,
“ No adoubt count could been framed an to in­agreementhave upon
sure so toas have maintained the action at law. But the proceedings
would have and thanbeen more aembarrassing uponcomplicated

therefore,The had a to resort to a court ofpolicy. right equityparty,
to the of either or after thedelivery the beforecompel policy happen­

loss; and beingof the in that court after the lossing hap­properly
it is in orderto the established course ofaccordingpened, proceedings,

to avoid and suchdelay to the to and giveexpense parties, proceed
final relief as the of au­See, also,circumstances the case demand.”

inthorities cited the brief.plaintiffs’
therefore,It is not material, to it or not havewhether wouldinquire

more difficult forbeen the to facts to enableplaintiff the essentialprove
him to in law,recover a suit at than it would to maintain this bill.be
The facts to be are the same in and-proved essentially case,either
must be shown same forby the witnesses or words of But theproof.

above at law.givenreasons he will not be driven to commence a suit

CushiNG, J. courtC. to that asettled,The doctrine seems be well
hasequityof to of anjurisdiction agree-decree performancespecific

insure,to itthat,ment and thisjurisdictiontaken forhaving purpose,
Pars,will and andgo 374,on afford 3 on Con.remedy.complete

authorities cited.

J.,Ladd, concurred.
Demurrer overruled.


