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It cannot be for a that a inmoment obtained thesupposed judgment
this is admitted toway obtained,the demurrer have been would beby

allowed to if instand, any exists the court to the defendantpower give
is, therefore,an to his notry inconsistencycase. Thereopportunity

or in that there was in its I am ofhardship holding error rendition.
that error,there was and that the demurrer must overruled.opinion be

the ofBy agreement the the defendant in error is to have leaveparties,
to withdraw the demurrer and answer further.

Gushing, J.,O. concurred.

J. LaddSmith, brother has shown from down toMy that, 1791
1868, state,the of thisby statutes could not be renderedjudgment
against a defendant at time ofwho be absent from the state themight
the action,commencement of the and who had not at thereturned

trial,time wherefor no service liad madeappointed uponbeenpersonal
him, without with the thecomplying of statuterequirements providing’
for actual ornotice, what the to actualequivalentstatute asregarded
notice, Statutes,to the defendant. The al-of the Generalprovisions
though in different thatfrom used inexpressed language previous
statutes, not hadevidentlywere to overturn the rule whichdesigned
been in in this forforce state so which is foundedmany years, and

ofupon such and the re-strong grounds justice byItequity. appears
of laws,the commissioners to toport codify the that intendedthey

make no in the statutes in this the fact that theirchange andrespect;
bywas the no roomlanguage legislature without leavesadopted change,

to doubt what un-the intent was.legislative beingThe statute then
changed in and ofthis no suitactual notice of theparticular, original
Currier v. been that thehaving Currier,Grilman to it followsgiven

him is andjudgment against erroneous,rendered should be reversed.
Demurrer overruled.

2­1­MarchBillingsv. & Tr.Weeks , 1875.

Ail a of state citizenaction citizen this another of thisby againstbrought
defendant,state, as and a under a charterprincipal corporation organized

state,the of another and itsby principalgranted legislature having
state,state, trustee,in other in a thisof business such as court ofplace

removed as to such trustee to the circuit court of the Unitedcannot be
of the of suchfor district New Hampshire upon petitionStates the

corporation.
notthe Revised Statutes of the United States doesSection 639 of apply

to such an action.*

Co., 141, 142, as the actIns. ante to ofFire*But see note to Whittier v. Hartford Repórter.3,March 1875.
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was at term,The action entered the March At1872. this term the
.¿Etnatrustee, petitionThe tiled a toCompany,Insurance remove the

.¿Etnacause to the ascourt,federal follows: “The Insurance Com-
suit,defendant in the abovepany, trustee thatrespectfully represents,

it is a organized under the laws the ofduly of state Con-corporation
necticut, its of in inhaving place business Hartford said stateprincipal

Connecticut,of Connecticut;and it is a ofthat citizen the stateof.
defendant,that the B. andWeeks,William theplaintiff, principal

S. writHenry are in the asBillings, citizens of and resi-represented
dents in the state of whichHampshire,New representation your peti-

time;tioner believes to be the amount inthat in said suit ex-controversy
ceeds the sum of dollars,five hundred costs, wit,exclusive of to the

;sum of four thousand that finaldollars the determination of the con-
and yourbetween the hadtroversy petitioner can be withoutplaintiff

the in court ofpresence the defendant:principal yourWherefore peti-
him,tioner that the as against beprays cause, may removed to the next

circuit ofcourt the United States for district ofthe forHampshire,New
trial and final bydetermination.” the ofSigned thepresident corpo-
ration, and verified oath.by

Also, a in dollars,sufficient bond the sum of one thousand to enter
and suit,said inprosecute &c., the court. But no otherfederal paper
was to thefiled or court. The andpresented plaintiff defend-principal
ant both to ofthe removal theobject cause.

The on said were toquestions arising transferred this court.petition

Eastman,S. C. for 14 Stat. at oftrustee, Largethe cited U. S. 306
; Cos., ;of Case1866) the Machine 18(act Wall. 578 WallaceSewingof

v. Blanchard, 398;3 N. H. Alcoclc, 243;v. 14 N. H.Ingraham Morrison
v. N. H.50 529.Baker,

Mitchell, Stats.,Bingham for the Gen. ch. 230,cited sec.plaintiff,$
40, 2; ;and 27,1866, 2,1867Acts ofsec. and MarchCongress, July

715,R., 84;Hubbard v. Northern R. 25 Yt. and 3 Blatchf. New Or-
91; 267;leans v. Winters, 1 Wheat. v. 3Strazvbridge Curtis, Crancli

; v. Horendo,4 C. C. 286 1 C. 0.v. Wash. Ward Painelorry,Beardsley
410; Slocumb, 2; ;v. v.Blodgett,Wilson 4 McLean 363 Bank 14 Pet. 60

; 6Abbott’s U. S.-Practice 38 Hatch v. C. C. 105.Railroad, Blatchf.

for the defendants.Carpenter,

Smith, J. Prior to in thecongress, June, 1874,the enactment ofby
Stats, States,Rev. the United were statutesof there three different pro-

for the removal of actions from a state court to the circuit courtviding
of the States: first was the ofUnited the actjudiciary (so-called)

the sec. 639 of the1789,.and substantiallyis the same as clause offirst
actStats.;Rev. the of isJuly 27, 1866,second was the removal which

of section;the same as the second clause said and thesubstantially
third inthe act of in title to be2, 1867,was March theexpressed
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ofamendment tlie of and is same as1866,act thesubstantially the
third of saidclause section.

At the it was claimed that this was underargument petition brought
1866, 1867,the act of and not ofunder the act which an affi­required

filed*;davit of ofwant to be that allalso,confidence the defendants be
citizens of ofa different state from that the CaseSee theplaintiff. of
Sewing term,Machine 18 decidedCos., 587,Wall. October 1873.

The several in1789,1866, 1867,acts of force atalthoughand the
this was court,time suit and first in beenbrought entered re-having

Stats, 1874,by the enactment of the ofpealed Rev. we are to look to
those statutes for rules that now the removal of suitsgovernthe from
the state to the federal courts. second of sec. ofThe clause 639 those
statutes :is as follows

When the suit is an and“Second. alien a citizeu of theagainst state
it iswhere is or a citizen such a ofbrought, by of state citizen theagainst

same and a citizen itstate, againstof another be so removed asmay
said alien or citizen ofstate,of another the such defend-upon petition
ant, filed at before or ofany cause, if,time the trial final thehearing

him,so far as relates to it is for ofthe orbrought purpose restraining
him, or is a suit in which there canenjoining be a final determination

of the far him,so as concerns without the ofcontroversy, thepresence
other defendants as in the cause. But such removal shall notparties
take away or the of the to at theprejudice right sameplaintiff proceed

with suit court,time the in the state as against the other defendants.”
The for ouronly is,consideration the trustee is aquestion whether

statute;defendant in inthe sense which the is used in this andword
so,if whether the defendant and trustee can be severed soprincipal

that former,the cause inmay the state court the andproceed against
in latter;the court againstfederal the and it is thisquite clear cannot
be done. the intrustee some sense be asAlthough may aregarded
defendant, and the of his orquestion bybe tried aliability jury by

court,the nevertheless,has,he never been the courts as aregarded by
defendant in the and andusual sense of the in commonproper term,

is known and ofparlance by trustee,called the name while his alleged
creditor is called the not inTheydefendant. are sued theprincipal
same and notright, are answerable to the the manner.in sameplaintiff

is onThe sued account whichalleged injuryof some theprincipal
has his act or But theplaintiff by neglect.sustained as between plain-

contract,tiff and trustee is no or neglectthere of other act orprivity
which hasby the sustained The and creditsplaintiff damage. property

of isthe defendant in his hands and sum-principal attached,are he
himmoned to show not forwhycause execution should issue against

the the de-the which recoverdamage plaintiff againstmay principal
as attach-fendant. The as to him is rather to be anregardedprocess

hands;of and even if this werement the defendant’s in hisproperty
an action in which the and courts had concurrentoriginalstate federal

trustee,funds of in the hands of thejurisdiction of the the defendant
hadthe were firstthe state court one beforebeing whom proceedings
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its toattached,and whose first would retainjurisdiction jurisdiction
as to theexclusion of if werecourt, only controversythe the other the

Stearns,v. 16 Mass. 171.of so Stearnsdisposition the funds attached.
pos­which first hasIn all cases of the courtconcurrent jurisdiction,

v.exclusively.session of the must determine it Smithsubject-matter
583;M'Iver, ; Bacon,9 20 How. v.Wheat. 532 v.Taylor ShelbyCarryl,

10 How. 56.
The can issue the trusteeonly ground againstwhich executionupon
that his and obtainis, judgmentthe shall first claimestablishplaintiff

isthis, nothingthe to do thereagainst defendant.principal Failing
of to the defendantleft the and it abates both asaction, necessarily

and the trustee.
But if it in the sense in-be conceded that the trustee is a defendant

intended the it is this case does not comestatute above quoted, plain
within that that the case mustof the statute whichprovision requires
be such that socontroversythere can be a final determination of the
far as him other defendants asconcerns without of thethe presence

cause,in thethe and that removal shall not prejudice plain-theparties
in state courttiff’s to at with suit theright the same time theproceed

andas the thisother defendants. wereagainst Suppose granted,petition
couldthe action court: whatremoved, trustee,as to the to the federal

that court thethen do with it ? there would be plaintiffThe parties
shouldtrustee,and but no that courtdefendant.principal Suppose

find the sort could it render?trustee what ofchargeable: judgment
anit to execu-How could know whether the would be entitledplaintiff

as ation the in of the defendantagainst trustee the absence principal
? anyHow would it has claim what-know whether theparty plaintiff

court,in no judg-ever the notagainst beingTheprincipal? principal
court,can and that courtment be rendered him in the federalagainst

if the stateany,cannot be to know or whatsupposed judgment,inquire
had ofsaycourt rendered him. It is absurd to the judgmentagainst

as laycourt so to thethe state be certified to the federal courtmay
trustee, or thatfoundation of a in the thejudgment that court against

of the state courtthe federal certified back tocourt bejudgment may
final for suchfor execution. is of the statute anyThere no provision

sever-and was of. Theno such ever heardproceedings, proceeding
final,of the if and is fatal to the furtherance- isparties, made,once

and state courtsexistence of the suit The federalthe trustee.against
state, or of this stateare as distinct as of this anotherthe courts and

a nature of theirand and from theforeign country, cannot, verythere
such back-certifyingbe anyunder differentorganization jurisdictions,

and forwards of andwards their judgments proceedings.
would beThe in which this actionstatement of thesimple position

im-the utterif to showthis were is sufficientgrantedplaced petition
of the proposition.practicability

under the statuteCushing, C. J. is aThe trustee proceedingprocess
shouldlaw of It is it that the trusteeNew required byHampshire.
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remain in until against debtor,court can renderedjudgment be the or,
as in statute,be is called the Gen.Bythe defendant. ch.Stats., 230,

“sec. 40, When is theby againstrecovered de­judgment plaintiff the
fendant, execution in favor of bethe issuedplaintiff may theagainst
trustee for the amount for iswhich he as for hisadjudged chargeable,
own not the of saiddebt, amountexceeding judgment the de­against
fendant, and defendantagainst anythe for balance.” noThere is pro­
vision by which to athe can beproceeding brought close, unless the
trustee and the defendant are in same v.the court. Flanders &Esty
Trustee, 16 N. H. The of218. the statuteconditions under which this
suit is fulfilled,to removed be andsought be cannot therefore my

is that the actionopinion against the trustee cannot be transferred.

Ladd, J., concurred.
Petition denied.

Laird &v. Conn. Railroad.Pass. Rivers March 12, 1875.

Pemoval Cause to Federal Court.of

1872, state,In the a ofplaintiff, citizen this aAugust, commenced suit
defendants, athe Vermont which was enteredagainst corporation, at

term the judicialthe of court for thissupreme county. InSeptember
faith,1874, the inMarch, removed to and aplaintiff, good became citi-

term, the1874,zen of At the filedSeptemberVermont. defendants a
&c., for the removal of the cause to the circuit ofpetition, court the

March,for New the Held,United States under act ofHampshire 1867.
that, inasmuch as both were citizensparties of the same state at the

commenced,time the was there was then inpetition no existenceright
under the of the jurisdictionconstitution States whichUnited inupon

based,the federal court could be and the must thereforepetition be
denied.

toCase, for fire andsetting burning the Theplaintiff’s property.
are adefendants Vermont At the time the suit wascorporation.

the was a citizen ofbrought 17,1872), New(August plaintiff Hamp-
shire, in county,at this and is set in writ.Monroe so theliving up

March,of to St.1874,About the last the removed Johnsburvplaintiff
faith,in hisin where he has taken abodeVermont, good permanentup

thisfamilywith his with no intention to Onof state. thereturning
1874, an-term,first of the the defendants’ counselday September

to that the be tonounced their intention move cause removed the
of thecourt, 2,federal under the act March but not1867, werepapers


