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remain in until against debtor,court can renderedjudgment be the or,
as in statute,be is called the Gen.Bythe defendant. ch.Stats., 230,

“sec. 40, When is theby againstrecovered de­judgment plaintiff the
fendant, execution in favor of bethe issuedplaintiff may theagainst
trustee for the amount for iswhich he as for hisadjudged chargeable,
own not the of saiddebt, amountexceeding judgment the de­against
fendant, and defendantagainst anythe for balance.” noThere is pro­
vision by which to athe can beproceeding brought close, unless the
trustee and the defendant are in same v.the court. Flanders &Esty
Trustee, 16 N. H. The of218. the statuteconditions under which this
suit is fulfilled,to removed be andsought be cannot therefore my

is that the actionopinion against the trustee cannot be transferred.

Ladd, J., concurred.
Petition denied.

Laird &v. Conn. Railroad.Pass. Rivers March 12, 1875.

Pemoval Cause to Federal Court.of

1872, state,In the a ofplaintiff, citizen this aAugust, commenced suit
defendants, athe Vermont which was enteredagainst corporation, at

term the judicialthe of court for thissupreme county. InSeptember
faith,1874, the inMarch, removed to and aplaintiff, good became citi-

term, the1874,zen of At the filedSeptemberVermont. defendants a
&c., for the removal of the cause to the circuit ofpetition, court the

March,for New the Held,United States under act ofHampshire 1867.
that, inasmuch as both were citizensparties of the same state at the

commenced,time the was there was then inpetition no existenceright
under the of the jurisdictionconstitution States whichUnited inupon

based,the federal court could be and the must thereforepetition be
denied.

toCase, for fire andsetting burning the Theplaintiff’s property.
are adefendants Vermont At the time the suit wascorporation.

the was a citizen ofbrought 17,1872), New(August plaintiff Hamp-
shire, in county,at this and is set in writ.Monroe so theliving up

March,of to St.1874,About the last the removed Johnsburvplaintiff
faith,in hisin where he has taken abodeVermont, good permanentup

thisfamilywith his with no intention to Onof state. thereturning
1874, an-term,first of the the defendants’ counselday September

to that the be tonounced their intention move cause removed the
of thecourt, 2,federal under the act March but not1867, werepapers
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in to fol-then readiness be filed. thethe filedSubsequently plaintiff
“motion inlowing writing now,entitled of term: And on thethe

saidday term,second of in all future ordersthe moves thatplaintiff
made and issued in said de-case the said beprocesses mayplaintiff

and of St. andscribed set as in ofup Johnsbury, countythe Caledonia
state of Vermont.” The in duedefendants filed an affidavit and bond

as law,form and moved that to therequired by the cause be removed
March,under the actfederal court of 1867.

allThe defendants’ counsel denied knowledge by corporationthe
had ofthat the removed to Vermontplaintiff since the commencement

suchthe suit. The counsel claimed that the hadplaintiff’s corporation
was thebut there no evidence or theknowledge, one otherway except

of asclaims counsel aforesaid.
onarisingThe the and motions werequestions foregoing statement

transferred this court for J.Ladd,to determination by

Geo. A. whom were Burke of andBingham Vermont,(with Spring),
290;defendants, cited v. 2 Bunn v.for the Wheat.Morgan Morgan,

1; Matheioson, 164;8 Clarke States v.Clarke, Pet. v. 12 Pet. United
; 484;2 Custard, Borr,516 28 v.Brock. Green v. How. HatchMgers,

112; Hatch, 212;v. 68;4 McLean Thaxer 6 id. 1 Abbott’s Prac.U. S.
v. 15Martin,Kanouse How. 198.

whom was H. for the cited(with Bingham plaintiff,Carpenter J, Huff
; ;v. Bland,v. 2 How. 9 Dwar. on14 How. 586 M’NuttHutchinson,

563-565; 537; Clarke,9 Bunn v. 8 Pet.Torrance,St. Molían v. Wheat.
1; 296;2 v. How. 198.Kernochen,v. Wheat. Smith 7Morgan Morgan,

in goodJ. of to VermontLadd, The fact the removalplaintiff’s
six of this infaith months before the was establishedbringing petition

desiredthe admission of the The plaintiffthe court below by parties.
errorway,have in some in order that toto that fact adjudicated upon

ofthis court in the court the United Statessupremethe ofjudgment
; init of the record and the motion incorporatedasmight partappear

the of theUndoubtedly plain-the case made that view. factwas with
in some at onway bearingVermont must theappeartiff’s removal to

to be before theerror, the we are decide will notquestionotherwise
this verytounnecessaryall. But it seems considercourt atsupreme

must to ofbecause, as error be themotion, brought judgmentunusual
de-the facts which ourcourt, presentthis the record must show upon

the circuitin the statement sent herethey bycision is asbased, appear
court.

federalto cause to theof that the remove theI am petitionopinion
reason; on broadmyand I base theshould be denied judgmentcourt

had, andof United the federal courtthe the Statesthat constitutionby
the timethe or the cause at theno ofhave, partiesjurisdictioncould

was made.motion
tothe to confinedact of removerightUnder the 1789 wasjudiciary
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defendants, and the must be at the first term. It wasapplication made
then and injustto be wise that the suitthought plaintiff, by bringing

court,the should be to his election in tri-state held have made what
tobunal to and have waived his constitutional toproceed, thereby right

court;sue in to fordefendant,the federal while the by omitting apply
a shouldterm,removal at the first be held in the same to haveway
waived his constitutional to in dif-controversyhave the settled aright
ferent maytribunal. Whatever doubts have been entertained as to the

the acts of 1866 and thisconstitutionality wherebyof estab-long1867
lished ofcourse was and those doubtsinterrupted changed,practice
are tonow be as settled in favor the acts. But in inter-regarded of

acts, merelyand those which the modepreting administering regulate
in maywhich a avail himself his constitutional thatparty rightof in

noregard, construction can be them shall havewhich the effectgiven
to in incourts, waycreate the federal or orjurisdiction any impair
trench of That isupon jurisdictionthe the several states. matter

legislative control,entirely beyond or toalwaysinterference be deter-
mined justa of ofby the constitution the United States.interpretation

ofCongress may regulate the the but the itselfenjoyment right, right
rests the of thehigher guaranties constitution.upon

1872,Here was a suit incommenced a of NewAugust, by citizen
term,aagainst citizen of At the firstHampshire Yermont. September,

1872, absolute,the defendants’ was under the andright constitution
the act of to have the1789, the cause removed to federal court upon

thefurnishing therebysecurities not to availrequired: them-choosing
selves of that hadtheyabsolute still aright, right under thequalified

removed,ofact 1867 to thehave cause thus theupon affidavitfiling
required by that act. Three terms of state court,the byseparated

months,of sixintervals and no for removal waspassed, application
made. this aDuring all time there was whichright, rested theupon

of constitution as toprovisions jurisdiction,the because the parties
states;were all the andtime citizens of different this existing right

was adoubtless of such character that its exercise bemight legally
act thenregulated by congress.of But the moved andplaintiff into

became a citizen of the state with thesame defendants. What is there
toany the The is nowlonger right? controversy not betweenuphold

citizens of but between of thestates,different citizens same state.
was it inThe not exercised while was existenceright virtue of theby

constitution it. Jurisdictionwhich alone created was never invested
conclusion, drawn anAnyfederal court. different fromany inspection

of or the state ofthe record a consideration of atthings existing the
commenced,suit to to rest ontime the was seems me ground tooquite

an hardlynarrow: constitutional is toright be determinedimportant
If rightthe had been exercisedby verytechnicalities. before the

wasdepended destroyed,condition which its andupon existence the
Vermont,had an entirelyafterwards removed to differentplaintiff

In that there be aquestion case,would be would founda-presented.
court;tion the and that jurisdictionfor of the federal whenjurisdiction

24VOL. lv.
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once it cannot the act ofattached, by subsequentlias be oustedclearly
is, andattached,either The trouble here the neverparty. jurisdiction

was in it untilno move made the of theestablishing rightdirection
it must bewhich based was gone.upon

ofI looked all the byhave into cases decided the courtsupreme
ourStates,the to this to whichsupposed uponUnited bear question,

counsel, any­to findhas been called but not been ablebyattention have
in in with thesewhich, regardedcan be as conflictthing my judgment,

dis­Martin,v. is and198, clearly broadlyviews. Kanouse 15 How.
from the that amendmentpresent bycase the fact thetinguishable
amount dollars was allowedreducing the claimed below five hundred

hadthe motion to remove and of the stateafter been made the power
was anthe cause at end.court over

Cushing, C. concurred.J.,

J. This is a the circuitSmith, to an frompetition remove action
thisinto circuit forof this state the court of the Statescourt United

this is thirdbroughtThe statute under which is thedistrict. petition
ofof section 639 the Revised States, ap-clause Statutes of the United

22, 1874, isJune which as follows :proved
“ it.a is a in whichThird. When suit between the statecitizen of

and a citizen on thestate,of another it be so removedbrought mayis
latter, filed atdefendant, anyof the whether he be orplaintiffpetition

the trial or final of at the timesuit, if,time before before orhearing the
he makes and files court an affidavitfilingof said in said statepetition,

that he has reason to and fromthat,believe does believestating preju- *influence, will in such stateor local he not be to obtain justicedice able
&c.,There is a further withfiling surety,court.” for bondprovision

suit in &c.,his the the federal with whichentering court,for copies,
is to further.unnecessaryit notice

“ ais,before us is a suit betweenonlyThe whether thisquestion.
in itof the state which is and a of another state.”broughtcitizen citizen

a at the time it in andcourt,was such suit was and enteredbroughtIt
1874; usMarch,to and case to from theupso continued the sent up

that has been a cit-March, 1874,below shows sincecourt neither party
in which theof this state suit was brought.izen

of the ofThe removal theright depends parties,upon citizenship —but
broughtthe time the suit was or at time the forpetitionat thewhether

filed, is the for determination.questionwas presentedremoval
suit into thein the of the to thisIt was defendants removepower

of the plaintiffcourt filed the removalupon petition beforefederal
did to avail themselves"Vermont. This not see fitprivilege theyinto

time, lia-The state had of the to thatcourt casejurisdiction upof.
to to the federalhowever, be divested removal of causeby theble,

tostate,removal of Laird from the the action ceasedAfter thecourt.
“ in which it wasa suit between a citizen of the stateatiy longerbe

and a citizen of a suit betweenanother but becamebrought state,”
same state.of-thecitizens
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It has in Unitedbeen settled the court of therepeatedly supreme
States, that the ofjurisdictionwhen the federal court has once attached,
it bycannot be a inchangedivested the of the parties.citizenship

; 290;v.Wallace 9 Wheat. v. 2 Wheat.Torrance, 537 Morgan Morgan,
1;Dunn v. 8 ClarkeClarke, Matthewson, ;Pet. v. 12 Pet. v.170 Greene

Custard, 484; Martin,23 How. Kanouse v. 15 How. 207.
If this suit had been removed to the United States circuit court

before the of theremoval to the of thatplaintiff Vermont, jurisdiction
court once attached to the suit could not have been affected orhaving
divested such removal of the court has hadby The stateplaintiff.
jurisdiction of this case since suit,the commencement of the liable to
be defeated as as thelong remained citizens of theparties respective
states in which hadthey their domicile at the time the suit was com-

;menced stepsbut no beenhaving taken to divest the state court of
jurisdiction removal toby the federal court when it was in the power
of the so to itdo,defendants cannot be of itsdivested jurisdiction
when the condition of which iscitizenship upon such of removalright

Itgrounded no exists. willlonger hardly be contended that where a
suit is commenced in a state court state,between of the samecitizens
the ifdefendant, the should state,remove into another wouldplaintiff

the to remove the causeacquire right because,into the federal court,
the ofupon strength decisions,the above the state court cannot be

ofousted its when it hasjurisdiction once attached.
wit,I thinkthe same thisUpon ground denied,must be topetition

that the cause not beenhaving removed while the were citizensparties
of different thestates, of the courtjurisdiction state became unalter-
ably attached when the became ofparties citizens the same andstate,
there no existed the forlonger ground removal the statute.byprovided
I know of no of the court to authorize of thepractice grantingthe

motion, toplaintiff’s be hereafter described in the future orders and
processes issued in this ofcase as St. Jolmsbury, AlthoughVermont.
I see no to Iobjection it, see no for theparticular necessity granting
motion.

denied.Petition


