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it of aWhere that the disseizorgrantee wasappeared on themaintaining,
seized,heland of which was anwrongfully embankment so as to flood

disseizee,other land the held thatof it was the disseizee maintainmight
an action the case for the nuisance.on

C.case,The action is Andrew Fifieldby against Bailey.Herbert
declaration,The which be referredmay to, that Marchsincealleges

31, parcelhas been seized and of1863, the a certainplaintiff possessed
defendant,land in andEnfield,of that the to thecontriving injure plaintiff

and hishim of the benefit of saiddeprive land, for sixhas years past
and acontinued dam ormaintained, kept up, embankment waypart

across a called Pond Brook,brook George therunning through plain-
land,saidtiff’s which said defendant has been torequested remove

abate,and caused themeans thereof water of brook toby. the aforesaid
land,overflow the said reason ofby which the landplaintiff’s plaintiff’s
destroyed,has been andawaywashed the in-plaintiff’s cranberry bed

&g. The facts are statedjured, following for the of the court:opinion
The theline between the of and ispremises plaintiff the defendant the

bank of a brook. In theeasterly 1863 one Sullo-grantor,defendant’s
built a wall butway, bank the brook thirteen over the line andalong feet

on the land.wholly Sulloway filled in with earthplaintiff’s easterly
wall,of andthe and used cultivated the land thus made as of hispart

Inown 1866 conveyedpremises. Sulloway these to the de-premises
is,fendant same thattheby making the bank ofdescription, easterly

line;the brook andthe the defendant has since that time theoccupied
land wall, and,to the claims,the has increasedup plaintiff the height
of said wall foot more or whichless,a the defendant denies. Before

commenced,this suit was the plaintiff notified the todefendant remove
the w'all and embankment. this state of facts the courtUpon here

thatruled the action could not be sustained.proforma
If the court should of thatbe the was a nonsuitopinion right,ruling

ordered;is to isotherwise,be the cause to stand trial withoutfor pre-
to either from statement ofjudice party any fact contained.herein

for the plaintiff.Murray,

B.JE. S. Sanborn whom forwTas the defendant.(with Marry BinghamJ,

J.CushiNG,O. The action of in the bank wallSulloway building
of brook,thirteen feet west the bank of the and thefilling spaceup

andbehind the outcertainlywall turned of hisoccupying, plaintiffthe
brook,It also bank andobliterated the of thepossession. established

a new bank 1866,thirteen feet west of the former. In three years
after, toSulloway conveyed defendant,the the land asdescribing
bounded easton the bank of the defendant tookthebrook, pos-—and



March, FIFIELD v. 381BAILEY.1875.]

session, and to It tooccupied the bank wall. would seem notup
Sulloway'sof a doubt that didadmit deed to the landconveypurport

of bankto the west side the and thisup wall, the defendant under
all the land itdeed described. acts ofoccupied Sulloway clearlyThese

amounted a disseizin of the andto the takenplaintiff, defendant, having
from Sulloway,a deed was in fee.clearly possession aclaiming

Now, isit true that under these circumstances the plaintiff might
have maintained for of him oforiginalthe outtrespass act turning

forand acts done or theany by Sulloway byafterwardspossession,
defendant, and would,that the law according to the doctrine of Hatch
v. N. H. 157,35 an forPartridge, presume the ofpurpose sup­entry
porting entry trespass: still, onlya anwrit of or action of is hisit at

*that this takeselection olaee.
tomay sayThe well the haveplaintiff defendant,—“You disseized

me; land,takenyou have of onpossession my title,a andclaiming
the land which so maintain an embankmentyou possess you which

land;my youfloods other are to land orwelcome the of youwhich
haveyour not tograntor forcibly dispossessed me, but are makeyou

use of it for the of a anmaintaining nuisance andpurpose doing injury
not lawfullywhich could do if had toyou a better the land.”you title

We think that the plaintiff disseized, beingandbeing the defendant
in as disseizor, neither he nor hispossession grantor having anydone
act a of claim foundshowing relinquishment their until it was con-

forvenient the of this suit to do the ispurpose evading it, plaintiff
it;not to take back landobliged his with the nuisance nothe isupon

to an forobliged action the lawbring the of which wouldsupport
a reentry; but his inpresume may remedyhe have theagainstcase

defendant for a nuisance land which he hasmaintaining upon held
hitherto, to the inbe owner fee. Towle v. 8 N. H.claiming Ayer,
57-62; v. Wilson,Walker 4 N. H. 217.

Ladd, J. am ofthe facts stated I beUpon this action canopinion
true,maintained. It is that,as the defendant’s counsel undersays,

in thisthe decisions state the ofmaintain-an actionplaintiff might
clausum without atrespass reentry, even the defend-quare admitting

ant to be a But it isdisseizor. to see how that can abridgeimpossible
is to himremedy clearlyanother which at common law.open

is inThe defendant under a unquestionablydeed whichpossession
his to face of wallboundarycarries the the next the brook. hasHe

the deed to the limit thusunder described. Under these cir-occupied
hiscumstances can there be doubt but the atmay, election,any plaintiff

It however,him as a disseizor ? is thatsufficient,treat heprobably
and atwas in the actual of the the timepossession premisesoccupancy

of; andof the if has maintained ainjury he nuisance therecomplained
has Ifrom which suffered see no reasonspecial damage,the plaintiff

“* actions,” 22, 23,Woodbury H.Woodbury,As an of see N.to election v. 47
Reporter,term,Augustand Carleton Cate 1875.(Grafton county),v.
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in an onfor sucli action the casemay damagebe not recoverwliy
land ofas the nuisance bad maintained on wliicbthoughas well been

owner inhe was fee.
ableveryhis and learned counselconsequences byThe suggested

in this suit forrecover ofanyno means follows The cannotby plaintiff
acts; nor recover for the orentrycan heSulloway’s uponwrongful

this suit,the So far asby regardsof his land defendant.occupation
the theit the as wall were maintained defend-though bystands same
maxim sic Theutere, &c.,ant on his own and theland, applies. plain-

declaration,in his is,tiff can for the setonly injuries uprecover —that
land,awayand wash his to hisinjuryfor the brook to overflowcausing

has fromIf no such resultedbed, &c.cranberry injury maintaining
fails in his and willwall, course,of the not bethen, plaintiffthe proof,

toentitled recover.

forJ. is not clausumSmith, This action trespass breakingquare
a wall hisclose, building premises,theentering uponand plaintiff’s

; entryin nor is it a writ of to recover possessionand with earthfilling
width, ofof thirteen feet in which the defendant andof the landstrip

him; action forhave the is casedisseizedgrantor maintaininghis —but
west of saidthe land thirteen feetstripa nuisance whereby plaintiff’s

and and hisaway,in has been washed bedcranberrywidth overflowed
&c.injured,

that, is theas nuisance erected landuponThe defendant claims the
misconceived; thataction is the shouldplaintiffof the theplaintiff,

and notbroughthave case.trespass
theIn the landgrantor upon1863 defendant’s entered plaintiff’s

line, wall,in a andof the true bank inwesterlythirteen feet filledput
earth, andof with thecultivating occupyingthe wall sameeasterly

the toIn 1866 same the defendant,as his own hepremises. conveyed
bank;ofline theeasterlyhim on west the andbythe thebounding

as of hishas to the wallup part premises.defendant since occupied
and histime, therefore, grantorto the defendantFrom 1863 the present

Ithe out.land, plaintiffhave this of thinkholdingoccupied strip
is to denythe thatvery estoppedit must be that defendant heclear

to take advan-own Tie cannot be permitteddoes not the premises.
of tirehis to the action owner whomof own act defeatwrongfultage

of his ownhis from the enjoymenthe and have excludedgrantor prop-
erty.

maintained, the cannot recover forplaintiffThis action can be but
nor for anywhich occupies,to the defendanttrespassthe the premises,

his not sothose occasioned to premises, occupiedother thaninjuries
of andthe wall embank-building keepingthe anddefendant, bytheby

so, how much,and if de-any damages,ment. Whether he recovers
andof wallhis show that means the embank-ability bytopends upon

as inallegedhis land has been theinjured,ment on the westadjoining
declaration.

Case discharged.


