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Stickney.Marston v. March 12, 1875.

thea land whereona has a lien on or on thecreditor building,When
furnished, and seeksstands, for andlabor materialsperformedbuilding

ch.oflien a suit under thebyto his and attachmentperfect provisions
Stats., unless125, sec. and is a12, bankrupt,Gen. the debtor adjudged

in bank-in courts sittinghis shall the Statesassignee proceed United
theofto lien its satisfaction outascertain the and forruptcy provide

inhis lien hisbe to enforce suitbythe creditor will entitledproperty,
the state court.

notice,case, served order ofIn such if the with anuponassignee, being
ren-not beto and show cause shouldneglect appear why judgment

creditor,attached, hisdered the theagainst upon establishingproperty
claim, will entitled to in the coveredbe remjudgment against property

hisby lien.

1873,26, largeThe which was dated December contained awrit,
commonlyof innumber counts indebitatus calledgeneral assumpsit,

“ alsoomnibus counts. It also the Wefollowingcontained clause:
to attach the saidyou dwelling-house latelycommand erected tby

in in to andLebanon,defendant on School street said order secure
lien for the indebtedness aforesaid.”preserve plaintiff’sthe thereon

ofreturn, 26, 1873,The officer’s dated states an attachmentDecember
said for in the writ. The writ andthe directeddwelling-house purpose

not claimreturn be referred to. It was denied but themay upon
thewhich the writ is is for and materials furnished byfounded labor

house, statute,theabout said within the ofplaintiff meaningbuilding
no shown the court.specificationbut was to

defendant,It and onethat the William W. Elliottappeared Sticknoy
inMerrick, Louis,T. both of theduly bankruptsSt. were adjudged

Missouri,district court of the the district ofUnited for easternStates
in9,1874. The defendant moved thatApril thereupon proceedings

continued;cause andstayed, ques-this be and that the same be the
tions thereon to this court.were transferredarising

Morris, and the plaintiff.forShirley,Murray,

Pierce,Charles for the defendant.W.

first of bank-The of the section thecourt,the districtjurisdiction by
1867, the bankruptact of controversies betweenrupt extends over all

in amay anyand any proceedingcreditor. The district court prohibit
creditor, aand lien upon propertystate a to enforcecourt, by liquidate

ofhas entire controlof a debtor a It thewho is bankrupt.adjudged
liensamount ofthe and settle theascertainestate,bankrupt’s —evento
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and Re 9Clark, 372;make for their liquidation. Blatchf.provisions
9re Iron Co. aMountain Lake Blatchf.Champlain, bankrupt,of

the section of the act no creditor canBy twenty-first bankrupt prose-
his the ofcute claim to final until thequestion bankrupt’sjudgment

and,determined,is of the or as-discharge upon application bankrupt
determination,stayed until suchsignee, the suit shall be provided

there shall on the ofdelaybe no unreasonable the topart bankrupt
obtain his has been no in thisThere unreasonabledischarge. delay

a 9,case. The was 1874. Thereadjudged bankruptdefendant April
be, least,should at time the forgranted assigneeas much adjusting

the’affairs of as is for the settlement ofordinarily giventhe bankrupt
the smallest estates of one before he isviz., yeardeceased persons,
charged with delay.unreasonable

The statute in to the of is andstayregard proceedings peremptory,
;to all in with theapplies and, section,cases taken connection twentieth

it court,is of atfor the the districtobviously allowing anypurpose
time of the of to directdischarge,the theduring pendency question
manner of orlien,the the to mattersdischarging assignee adjust by

ofany the said twentiethbymethods indicated section.
twenty-firstThe the was to and not de-suspendof sectionpurpose

Anythe of action. isstroy incompatiblecreditor’s other viewright
with other of the act. C. v. Soldiers'provisions Bureau,John Smith

o., 30 N. J. Law 60.Co., Hep.

Smith, J. inwas,The defendant’s motion that thisproceedings
causeice and itthat the same be If be asstayed, conceded,continued.
it be,seems to that has a lien for labor andthe plaintiff performed
materials in of a afurnished the erection under contractdwelling-house
with defendant,the the is toplaintiff seeking perfect bywhich this
suit, Stats., 125,under of ch. secs. 11, 12,18,the Gen.provisions
there would be goodnot seem to reason the defendant’sany why
motion should The does not seek to recovergranted.be aplaintiff

injudgment the butagainst merely againstdefendant thepersonam,
and claimsproperty attached, which he a lien. The assigneeupon

does not to suit or It iscontest either the the lien. immaterialappear
whether inthe defendant shall or not a discharge bankruptcy,receive
because if he should not it in bar ofobtain one he could theplead
further prosecution of a suit to attachmentbrought solely byperfect
a lien way.can in other Ifupon which be no theproperty perfected
plaintiff has valid itattached,a lien the isupon protectedproperty
by bankrupt act, property passed assigneethe ofand the to thethe

*subjectdefendant to the lien.
GRAY,In Foster, J.,&emdash;“Underv. 103 Mass. it is said233, byClifton

act,the of the the courts of the United Statesprovisions bankrupt

190,liens, 194-197,Page, Brown,*As to snob see Rowe 54 andv. N. H. Bean v. ib.
395, 397, 98;-and BryantThompson, 161, ;3­ see N.Waitt v. 43 H. 163­ Warren,v.

365,213, 215, ;51 N. Stone,H. 216­ Cheshire Provident Inst. v. N. 367.52 H.
REPORTER.
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toassigneein authorize the redeem themay indeedsitting bankruptcy
; order the entireor, they may propertyand the lienproperty discharge

by lien,amount of the debt secured thesold,to be and ascertain the
in the distribution of thein which debt would becase that preferred

it ofof would take dischargedand the the estateproceeds, purchaser
Bank, ; v.Fowler Hart,all v. 6 How. 486incumbrances. Houston City

52; Pulliam v.373; Osborne,18 How. v. 14 How.Wiswall Sampson,
2471; ; Ames,125 Foster v. Bank.How. in re 1 Bank.Barrow,17 Reg.

discretion,incourts theirBut, hand, may,147. on the other thoseReg.
the allow thelien,without the or the extent ofinvestigating validity

lien,to and bankrupt’ssell the to the theassignee subjectproperty
settled,estate to be without determination of thefinally any rights

inclaimed which case the would retain thoselien,under the petitioner
v.as ofrights against the the Wiswallpurchaser property. Sampson,

; 281; McClellan,14 1How. v. Law in reBriggs67 7 Rep.Stephens,
Bowie, 147,;91; Ames,Bank. v. 2in re ib. 185 Foster Bank.Reg. Reg.

148. If in shouldthe courts of the United States, sitting bankruptcy,
abstain for its satisfactionfrom the lien andascertaining providing
out of ofthe or the of a sale thethereof, only wayproperty proceeds

it would be under theenforcing present petition.”
The its and continuancelien for existenceplaintiff’s depends upon

a tostrict with the of the statutes. Neglectcompliance provisions
it withincommence a suit and secure attachment theby upon property

from was mate-sixty days the time the labor thereon or theperformed,
furnished,rials therefor would to dissolve it. It can beonlyoperate

and aalive made effectual such suit within the timekept by bringing
limited statute. In what lien is to be andby way the ascertained
liquidated, when the defendant is the lienafteradjudged bankrupt

inattaches, the first instance If shouldthe hedepends upon assignee.
take no for that the creditor is left topurpose, necessarily pursuesteps
his in the state courts. of has asremedy assigneeThe the defendant
yet taken no for that has he tosteps nor resist thispurpose, appeared
suit. If he should should war-unreasonably delay, we beprobably

inranted thatassuming he does not consider the worthproperty
and shouldredeeming, be authorized to the topermit plaintiff proceed

with his suit.
• The case shows that the and weredefendant one Merrick adjudged

but or does not andbankrupt, whether asjointly partners appear, per-
material;is not ithaps nor does whether the defendant wasappear

not,in his individual also. If there wouldadjudged bankrupt capacity
seem to be no obstacle to of this suitthe without furtherprosecution
delay.

In v. was andFoster the a andassignee party, appearedClifton
;resisted the and case was to stand con-the orderedplaintiff’s petition

tinued ofto await the result of the action the courts of the United
States in in Ifthe the were aproceedings bankruptcy. assignee party
to this suit, I should feel bound to advise the same course here. In
the of andabsence of settled inany statutory directions, any practice
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this I think an order of notice should issue' therespect, against
to at the next term and show causeassignee whyappear judgment

attached,should not rendered the for lien. Ifbe theagainst property
he should at next term,to the the should thenneglect appear plaintiff

ofbe to with the his suit. "Whetherhepermitted proceed prosecution
defendant,has a claim the secured a lion on theagainst by property

;if if toattached, is for him to denied but he is entitledprove proved,
his rem,in and execution thejudgment against property.

Cushing, J.,C. concurred.

J".,Ladd, concurred.

Action to stand and order noticeto to issue.continued, assigneeof

Washington Redington.The Mt. Hotel Co. v.March 12, 1875.

aA count for and delivered cannot be amendedcontainingwrit soldgoods
a an to takeby declaration on and forinserting special payagreement

in astock when the same should be for atcorporation, ready delivery
time, same, fulfil,some future and for the and a refusal to nor bypay

sold,a count for theinserting of stock and andspecial price bargained
thewhich defendant refused to accept.

Assumpsit. writ containsThe the common counts for money lent
advanced; ;laid andout,and hadmoney paid, andexpended money

received; interest; delivered;sold and and labor done andgoods
material furnished.

to amend two counts,The moves as follows :by addingplaintiff
Haverhill,ofAlso, day 1872,for that on the at said theeighth saidApril,

Mount Hotel the erection ofWashington Company contemplated a
Carroll, in county Cods,hotel in the town of our of in ofand view that

dollars,its stock at two thousand infixed hundred shares ofcapital
; on day 1872,one hundred dollars each and the said ofeighth atApril,

agreedsaidaforesaid,Littleton the defendant subscribed for and to
of said stock of saidfiftytake shares the the Mountcapital Washing-

ton Hotel and to therefor the sum of one hundred dol-Company, pay
by defendant;for solars each and share subscribed the saidevery pay-

into at such time or times and such amounts as thements be made
determine, ofdirectors of said for build-might thecorporation purpose

assaid said aforesaid.contemplated by corporationthe hotel soing
Yet, said Mount Hotel haveWashingtonthe issuedalthough Company

fiftysaid the said shares offor the defendant’s benefit the stock ofcapital
for said as aforesaid,said so the defendant andbysubscribedcorporation


