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charge Bell and George, or their grantees, with any knowledge of or par-
ticipation in the alleged collusive agreement between William Gordon
and the administrator. In order to authorize a decree in the probate
court granting license to sell, it was requisite to prove that the sale
was necessary to pay debts. That was the question directly in issue
in that court; and from the fact that license was granted, the ounly in-
ference is, that that fact was proved to the satisfaction of the judge of
probate. TFrom his decision an appeal could have been taken by these
plaintiffs or their guardians to this court, and the question have been
tried here ; but no appeal having been taken, the matter became res
adjudicate, and cannot now be reéxamined. Hall v. Woodman, 49
N. H. 295.

Grignon’s Lessee v. Astor, 2 How. 320, and Thompson v. Tolmie, 2
Pet. 169, are authorities directly in point, that the granting of a
license to sell is an adjudication upon all the facts necessary to give
jurisdiction to the probate court; and whether they existed or not is
wholly immaterial, if no appeal is taken. A purchaser at a sale under
such decree is not bound to look beyond the decres. Te is not to see
whether the conrt was mistaken in the fact that there were debts to be
paid from the sale. Such decree is reversible only on appeal, and not
collaterally in another suit.

It is equally clear that the administrator’s account cannot be re-

examined in this way. He is not a party to this bill, nor is this an -

appeal from, the probate court allowing him the items with which it is
claimed he has been wrongly credited.
Demurrer sustained.

STEVENS v. JOHNSON. {Mazen 12,

A collector’s deed described the premises sold by him for non-payment
of taxes as “one hundred acres of the third division of the original
right of Samuel Sherburn, No. 180, be the same more or less” The
lot contained two hundred acres. The grantee in the collector’s deed
conveyed to one B, using the same description. Held, that although
the deed of the collector was void for uncertainty, yet the deed of his
grantee farnished color of title to B, under which he could enter and
claim an undivided half of the whole lot.

B conveyed by deed to X, the description of the land conveyed being as
follows : «“ All my right, title, and interest in and to the following tract
or parcel of land situate in S. aforesaid, to wit, one hundred acres of
the third division of the original right of Samuel Sherburn, No. 180, be
the same more or less,” “being the same premises conveyed to me by
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J. M., dated Sept. 1st, 1851, intending hereby to convey what was con-
veyed to me by saild deeds, no more and no less, and however otherwise
described ; references being here made to said deed.” Held, that the
last clause purports to be an additional description of the premises con-

veyed.

TRESPASS, quare clausum, for breaking and entering the plaintift’s
close in Stratford, on the first day of January, 1860, with a continuando,
and cutting and carrying away the plaintiff’s wood and timber there-
from. Plea, the general issue, and a license as to one pine tree, cut in
1868. The close in question is lot No. 180 of the third division of the
original right of Samuel Sherburn, and contains two hundred acres of
land. The lot is uncleared, being a wood or timber lot. The plaintiff
read in evidence the following conveyances: (1) Orrin D. Kimball to
the plaintiff, dated January 11, 1862, which describes the land as fol-
lows : “Also all my right, title, and interest in and to the following
tract or parcel of land situate in Stratford aforesaid,to wit, one hun-
dred acres of the third division of the original right of Samuel Sher-
burn, No. 180, be the same more or less, being the same premises
conveyed to said John M. Barnard by Joshua Marshall, Sept. 1st, 1851,
intending hereby to couvey the same premises sold and conveyed by
said Barnard to said Kimball May 81st, 1859.” (2) John M. Bar-
nard to Ovrin D. Kimball, dated May 81,1859. The description of the
land conveyed is precisely the same as above, with this addition, after
referring to the deed of Joshua Marshall to said Barnard, dated Sep-
tember 1, 1851,— intending hereby to convey what was conveyed to
me by said deeds,” no more and no less, and however otherwise
described ; references being here made to said deed. (8) Joshua Mar-
shall to John M. Barnard, dated September 1, 1851, describing the
land as one hundred acres of the original right of Samuel Sherburn,
No. 180, be the same more or less. (4) Jonathan Rolfe, collector of
Stratford for 1849, to Joshua Marshall, dated Jannary 27, 1851, giving
the same description of the land conveyed.

It did not appear that said Rolfe’s land sale was a legal one. The
plaintiff also gave in evidence, subject to exception, (1) deed of John
Trull to John M. Barnard, dated November 25, 1844, conveying one
half part of the third division of the original right of Samuel Sher-
burn, numbered one hundred and eighty, estimated at one hundred
acres ; (2) deed of Guy O. Cargill to John Trull, dated August 29,
1842, conveying—same deseription; (3) deed of Thomas Beech, col-
lector of Stratford for the year 1818, to Guy C. Cargill, dated March 6,
1820, conveying the whole of said lot. It did not appear that said
Beech’s sale of said lot to Cargill was a legal one.

The plaintiff gave evidence tending to show that John M. Barnard, in
September, 1851, went on to said lot 180, in company with Marcus
D. Johnson, made some examination of if, found some of the lines, and
paid taxes on it through Mr, Johnson as agent. From that time until
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hie conveyed it to said Kimball hie claimed to own an undivided half of
the lot. It did not appear that he was ever upon the lot at any other
time. It did not appear that said Kimball had ever been upon said
lot. The plaintiff also gave evidence tending to show that the defend-
ant, who owned the lot adjoining on the south, during the winter of 1869
and 1870 cut and hauled from the southerly side of lot 180 about forty
thousand feet of spruce logs; and also that the defendant, about the
middle of January, 1871, cut and hauled from the same locality on
lot 180 about a hundred and ninety-seven thousand feet of spruce logs,
and converted the whole to his ownuse. The defendant introduced in
evidence 2 deed from Hiram Lucas to Limself, dated January 10,1871,
conveying tlie whole of said lot 180 to himself. This, as well as the
deeds above referred to, introduced by the plaintiff, was a quitclaim
deed. It did not appear that said Lucas had any legal title to said lot.
The defendant’s counsel seasonably moved for a nonsuit, on the ground
that the conveyances to the plaintiff were void for uncertainty, which
was denied pro forma by the court, and exception taken. The defend-
ant also claimed that the plaintiff was not entitled to recover in this
action for any of the last winter’s cutting, on the ground that it wholly
occurred after the defendant received his deed from Hiram Lucas as
aforesaid (which was the fact); but the court overruled the objection,
and exception was taken.

The court ordered a verdict for the plaintiff, and only submitted the
question of damages to the jury, to which the defendant excepted. If
was agreed that if the plaintiff was entitled to recover at all, it should
be one half the value of the timber cut by the defendant. Verdict for
the plaintiff, which the defendant moved to set aside on the grounds
aforesaid.

Case reserved.

Burns § Heywood, for the plaintiff.
Lay, Drew § Heywood, for the defendant.

#*SarrH, J. Barnard, in 1851, entered upon lot No. 180, exercised acts
of ownership, and claimed title to an undivided half from that time till
he conveyed to Kimball in 1859. It does not appear that Lueas, who
conveyed to the defendant in 1871, had any color of title or any pos-
session to warrant his conveyance to the defendant. The mere fact of
an entry under color of a conveyance from one who does not appear to
have had either a title or possession which would furnish a decent pre-
text for making it, cannot place the defendant in .any better situation
in this respect than he would have been in had he entered without a
deed. Cobleigh v. Young, 156 N. H. 503. As Barnard, then, under
whom the plaintiff claims, entered in 1851, and the defendant entered
in 1871, Barnard’s priority of entry shows the bstter right, and the

#LapD, J., having tried the case at nist prius, did not sit.
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plaintiff is entitled to recover in this suit. Possession is evidence of
seizin against a party having no title. Wells v. Zron Co., 48 N. H.
530.

But the plaintiff does not rest his title to these premises upon inere
naked possessioun. He has shown in evidence two chains of title, one
from the sale and conveyance by Beech, as collector of taxes for the
year 1818, and the other from the sale and conveyance by Rolfe, as
collector of taxes for the year 1851. Both these titles were merged
or united in Barnard September 1,1851. The deed from Rolfe describes
the premises as “ one hundred acres of the third division of the origi-
nal right of Samuel Sherburn, No. 180, be the same more or less.”
The deed from Beech conveys the whole lot.

The defendant claims that the deed from Barnard to Kimball, the
plaintiff’s grantor, conveys only the interest or title which Marshall
conveyed to Barnard, and that the deed from Rolfe to Marshall is
void for want of certainty in the description ; and, consequently, that
Marshall conveyed nothing to Barnard and Barnard nothing to Kim-
ball. The principal question thercfore is, What did Barnard by his
deed convey to Kimball ?

The plaintifi’s position is, that as the lot contains two hundred acres,
and as Rolfe’s deed conveyed only one hundred acres, he conveyed a
proportionate part of two hundred acres, or an undivided half,—and cites
Miills v. Catlin, 22 Vt. 98, and Sheaf v. Waite, 30 Vt. 785, where the
rule between a collector and his grantee is said to be held the same
as between individuals. It has been held otherwise in this state. A
collector’s deed is void for uncertainty. <« He must sell a tract in
certainty, and cannot give to the bidder any election.” Harvey v.
Mitchell, 31 N. H. 583 ; Haven v. Cram, 1 N. H. 94 ; Bean v. Thomp-
son, 19 N. H. 295. But we are not called upon to inquire whether the
rule as thus settled in this state is erroneous, for I am of the opinion
that Barnard conveyed to Kimball all his right, title, and interest in
the premises, which of course included whatever interest he acquired
under his deed from Trull. It would be remarkable that Barnard,
claiming an undivided half of the premises under Beech, and the same
undivided half under Rolfe, should undertake to convey only the title
acquired from the latter, and retain the title reccived from the former.
“In construing a deed, proof is admissible of every material fact that
will help to identify the person or thing intended, or which will enable
the court to put themselves as near as may be in the position of the
parties, and especially of the grantor,-and the court will then construe
the deed so as to give effect to that intention, when they can find
enongh in the deed to identify the land.” Swain v. Salimarsh, 54 N. H.
9. It appears that the consideration paid by Barnard to Trull for the
deed of November 25, 1844, was four hundred and eighty dollars, while
the consideration paid by him to Marshall for the deed of September 1,
1851, seven years later, was twelve dollars and seventy-six cents. It
would seem from this fact, as the plaintiff has argued, that Barnard in
fact claimed under his prior deed from Trull, and merely took the deed
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from Marshall to prevent any claim being set up against his title; that
it was not taken as a purchase of a valid title, but merely to quiet any
claim under the tax sale made by Rolfe. Besides, if Barnard under-
took to reserve whatever title he acquired from Trull, the question at
once arises whether he is not estopped to deny that his deed conveyed
the whole of his interest in the premises.

The description in the deed from Marshall to Barnard is the same
as in Rolfe’s deed, viz., *“ one hundred acres of the third division of
the original right of Samuel Sherburn, No. 180, be the same more or
less.” As the whole lot contained two hundred acres, and he under-
took to convey one hundred, he conveyed a proportionate part of two
hundred acres, to wit, one undivided half, and Barnard became tenant
in common with the other owner of the lot. Great Falls Co. v. Worster,
15 N. H. 454, . Keeping this in view, let us proceed to examine the
description in Barnard’s deed to Kimball. It is as follows: (1) ¢« All
my right, title, and interest in and to the following tract or parcel of
land situate in Stratford aforesaid, to wit, one hundred acres of the
third division of the original right of Samuel Sherburn, No. 180, be
the same more or less, (2) being the same premises conveyed to said
John M. Barnard by Joshua Marshall, Sept. 1st, 1851, (8) intending
hereby to convey what was conveyed to me by said deeds, no more and
no less, and however otherwise described; (4) references being here
made to said deed.”

This description consists of four parts, the last three evidently in-
tended to define and identify, and not to limit and restrict, the estate
granted by the first clause. The description is to be construed so as
to give effect to the whole of it if possible; but if there are conflicting
descriptions in the deed which cannot be reconciled, that construction
must be adopted which best comports with the intention of the parties
and the circumstances of the case. Bell v. Sawyer, 82 N. H. 72;
White v. Gay, 9 N. H. 12¢.

(1) All Barnard took from Trull was an undivided half, and that is
exactly what Marshall’s deed conveyed to him. Barnard, in his deed
to Kimball, commenced the description as follows: ¢ All my right,
title, and interest in and to the following tract or parcel of land situate
in Stratford aforesaid, to wit, one hundred acres of the third division
of the original right of Samuel Sherburn, No. 180, be the same more
or less.” He thus declared his intention to be to convey all his right,
title, and interest in and to said premises, which was an undivided
half. There is no ambiguity in his language. Tt was oll his interest.
BeLy, J., in Drew v. Drew, 28 N. H. 513, lays down the general rule,
“ that where the general description purports to be of all or the whole
of any property described, any additional description apparently de-
signed to apply to the same property, but which proves to be only
partially true, will not be construed to restrict the grant to a portion
of the property, but all will pass. It would be otherwise where the
additional expressions upon their face purport to be qualifications or
limitations of a preceding general description.”

VOL. LV. 26
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(2) The second part of Barnard’s description is as follows: “Being the
same premises conveyed to said John M. Barnard by Joshua Marshall,
Sept. 1st, 1851.” This sentence is used to identify the premises. Al-
though the premises he was thus conveying to Kimball were the same
that Marshall conveyed to him, non comstat that they were not also
the same premises that Trull conveyed to him, Inasmuch as Trull’s
conveyance was seven years prior to Marshall’s, and, as both conveyed
the same premises, there is nothing in the second clause of the descrip-
tion that excludes the idea that it was mnot his intent to convey the
title he acquired from Trull.

(8) ¢ Intending hereby to convey what was conveyed to me by said
deeds, no more and no less, and however otherwise described.”” If the
word ¢“ deeds” was used here desiguedly, it is clear that Barnard had in
mind the deed from Trull as well as the deed from Marshall; but if
it was used by mistake for the singular number, his language can only
mean that he conveys just the same interest in the premises that he
acquired by Marshall’s deed, to wit, an undivided half.

(4) * References being here made to said deed.” The plural ¢ refer-
ences ”’ would indicate that Barnard intended to refer to both deeds
as showing that he intended to convey the title and interest that he ac-
quired from both econveyances. It is the same idea expressed in the
third section of his description, but expressed differently.

For these reasons it follows that Barnard conveyed to Kimball all
his interest in these premises.

In September, 1851, he entered upon the premises, exercised acts of
ownership, and claimed title to an undivided half till he conveyed
to Kimball in 1859. . Entering under color of title, he thus became
seized of an undivided half of the premises according to his title.
Wells v. Iron Co., 48 N. H. 530. The conveyance by him, he being in
the actual possession of the land under color of title, o Kimball, was
equivalent to actual possession by Kimball. Badley v. March, 3 N. H.
2743 Breckv. Young, 11 N. H. 485. His quitclaim deed iransmitted
his possession to Kimball—Edmunds v. Griffin, 41 N. H. 5680—and of
course the deed from Kimball to the plaintiff transmitted to him the
possession he received from his grantor.

The case thus far has been considered upon the defendant’s theory,
that Rolfe’s deed being void: for uncertainty in the description, he con-
veyed nothing to Marshall. But Marshall’s deed undoubtedly fur-
nished color of title to Barnard, under which he could enter and claim
an undivided half of the whole lot. In Minot v. Brooks, 16 N. H. 874,
it was held that ¢ a conveyance by a quitclaim deed of all right and
title which a party has nnder a collector’s deed of certain lands is color
of title, even if the collector’s deed conveyed no interest.”” Lucas
had no conveyance from any one under color of title or possession
which would ¢ farnish him with a decent pretext’ for conveying to
the defendant— Cobleigh v. Young, supra; but Marshall having pur-
chased in good faith, from anything that appears, under the sale by Rolfe,
for tazes, conveyed to Barnard, who, under color of the title thus




afareh, 1875.] STEVENS ». JOHNSON. 411

acquired from Marshall, entered upon the premises and exercised acts
of ownership, and claimed title to an undivided half of the premises.
“The color of title suffices only to give boundary to the possession.
It is the adverse possession which shows the title.”” Minot v. Brooks,
supra, 377, and authorities cited.

The plaintiff, having shown both the earlier and better title, must
therefore prevail.

CusuiNg, C. J. Thomas Beech, collector of Stratford for the year
1818, conveyed the whole of the lot to Guy C. Cargill, by deed dated
March 6, 1820. This deed is definite and certain, and, according to
the case of Minot v. Brooks, 16 N. H. 874, gave Cargill color of title
to the whole lot. Cargill, by deed dated August 29, 1842, conveyed
one half part of the same lot tc Trull; and Trell, November 25,
1844, conveyed to Barnard one half part of the same lot. By vir-
tue of these conveyances, Barnard obtained color of title to one un-
divided half of the lot. September 1, 1851, Barnard obtained from
Marshall a deed conveying to him one hundred acres of the same lot.
For the purposes of this case, it is only material, as will be seen here-
after, to ascertain what this deed conveyed to Barnard, without refer-
ence to its validity. The question is not whether Barnard got a good
title, but what did he claim to hold by virtue of that deed ?

In Bacon’s Abr., title ¢ Grant,” H. 8, it is said,—If A, seised of a
great waste, grants the moiety of a yard-land lying in the waste, with-
out ascertaining what part, or the special name of the land, or how
bounded, this may be reduced to a certainty by the election of the
grantee ; but it is otherwise in the case of the king’s grant, for there
can be no election in that case, and therefore the grant is void for
incertainty. 8o, if a man grant twenty acres parcel of his manor,
without any other description of them, yet the grant is not void, for
an acre is a thing certain, and the situation may be reduced to a cer-
tainty by the election of the grantee.”

In Haven v. Cram, 1 N. H. 98, a constable’s deed of “a certain tract
of land, part of lot No. 800, containing 850 acres,” was held to be void
for uncertainty.

The court say,—* The deed of the constable is clearly void for
uncertainty, unless it can be construed to be a grant of two hundred
and fifty acres, to be located by the grantee at his election. In a com-
mon conveyance from oue individual to another, the court would be
warranted in putting such a construction upon a deed—Bacon’s Abr.,
“ @rant,” H. 8—because every deed is to be construed most favorably
to the grantee ; and thercfore, to give effect to the conveyauce, the deed
is construed to give an election in such a case to the grantee to locate
the land.”

The court say, in substance, that the deed of an officer must be con-
strued, like the deed of the king, strictly, and make this distinction
between the deed of an officer and of a private person.

In Canning v. Pinkham, 1 N. H. 353, a farm containing one hundred
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and four acres was conveyed,— Twenty-four acres to R., to be in com-
mon and undivided, six acres to A., to be in common and undivided,
and the remainder of the farm with the buildings to J”’—held, that the
deed was not void for unceLtainty, but that a sevelal estate in the
buildings was conveyed to J. with &% of the land, 18, to A., and &%
to B.

A conveyance of ¢ one fourth ” of a tract of land, without locating
the part conveyed, vests in the grantee a title to an undivided fourth
part of the whole tract as tenant in common with the grantor; and
the grantee can only obtain partition of the tract by legal process, or
by agreement with his co-tenant. McCaul v. Kilpatrick, 46 Mo. 434,
To nearly the same effect is Small v. Jenkins, 82 Mass. (16 Gray)
156.  Applying the principle in the cases cited, it appears to me that
Trull’s deed to Barnard conveyed one undivided half of the lot; and
that Marshall’s deed to Barnard conveyed also one undivided half of
the lot, with the right to elect what he would take.

It should be remembered that Marshall’s deed is the deed of a pri-
vate person and not of a collector, and what we are seeking now to
ascertain is what the deed of Marshall purported to convey. Admit-
ting that the collector’s deed was void for uncertainty, still Marshall’s
deed was not, because the same terms from him, a private person, gave
the right to olect.

Tt appears that in 1851, Barnard, after obtaining his deed from
Marshall, entered upon the land Jooked up the boundaries to some ex-
tent, and always afterward claimed to be the owner of one undivided
half of the lot.

This is evidence that Barnard elected to cover, with his deed from
Marshall, the undivided half conveyed by his deed from Trull. This
fixes and identifies the land conveyed by Marshall as the same land
conveyed by Trull, and there could be no better way of making the
election than by taking possession, and no better way of proving the
election than by showing such possession.

Barnard then conveyed to Kimball all the land conveyed by Mar-
shall’s deed to him, however described, 7. e., whether described as one
hundred acres of the lot, as in Marshall’s deed, or one half part of the
Jot, as in Trull’s deed.

I think, therefore, that Kimball obtained from Barnard color of title
to one undivided half of the lof, and the plaintiff obtained the same
from Kimball, and this, together with Barnard’s acts of possession,
gave the plaintifl’ a sufficient title to enable him to maintain his action
against the defendant, who shows no title.

I do not see that a deed to the defendant from a grantor, confess-
edly having no title, alters the matter.

TostER, C. J., 0. C. I concur in the conclusion reached by my
brethren in this case, and I agree with my brother CusmiNg in his views
concerning Barnard’s right of election, and the manner of proving such
election. Trull’s deed to Barnard conveyed ¢ one half part”” of the lot,
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and Marshall’s subsequent deed to Barnard conveyed ¢ one hundred
acres of the same lot.”” Marshall’s deed being that of a private per-
son, Barnard had a right of location under it, and his entry and acts
of ownership and the terms of his conveyance to Kimball, all taken
together, indicate an election not only to consider Marshall’s deed as
conveying one undivided half of the premises, but as covering the
same, that is, as conveying no more or other than was included in the
previous conveyance of Trull.

Bzeeptions overruled, and judgment on the verdict.

Avpey v. Warre Mrs. N. H. Ramroap. {Mareh 12,

In awarding damages to the owner of land taken for a railroad, the expos-
ure of his remaining land and buildings to fire from the company’s en-
gines is a proper element to be considered in making the estimate.

The statute, which imposes upon railroad corporations an absolute lia-
bility for all damage caused by fires from their locomotives, does not
necessarily preclude a recovery of anything for this cause; but the gues-
tion is, How much will the property be diminished in value by reason of
such exposure, considering at the same time the indemnity provided by
the statute ?

Benefits from the construction of a railroad, which the land-owner enjoys
in common with the public generally, cannot be set off in reduction of
his damages.

ApppaL from an award by the railroad commissioners and the select-
men of Northumberland of four hundred dollars for land damages.

The railroad was constructed over and across the appellant’s land
and in the vicinity of the track, and upon both sides of it was a growth
of pine trees. The defendants contended that by the construction and
operation of the railroad the appellant derived advantages for getting
his lumber to market, which advantages should be taken into consid-
eration in diminution of the damages sustained by the appellant. The
court instructed the jury that they must not set off against the land-
owner’s individual damages any incidental and general advantages
enjoyed by him in common with the public generally; but if, by reason
of the construction of the railroad over his land, the land-owner derived
special and peculiar advantages, these may be set off at what they are
worth against his loss and disadvantages; that if, by reason of laying
the road through his land, the land-owner is afforded peculiar facilities
and advantages in respect to his growing pine trees, this advantage to
him may be considered in estimating his damages. The track of the
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