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Bell and orcharge George, their withgrantees, any orofknowledge par­
ticipation in the alleged collusive agreement between William Gordon
and the administrator. In order to authorize a decree in the probate
court to itlicense was togranting sell, requisite that theprove sale
was to debts. That was thepay iiinecessary question directly issue

court;in that and from the fact that license was the in­granted, only
ference thatis, that fact was to the satisfaction ofproved the ofjudge

hisprobate. From decision an could have beenappeal taken by these
or their toplaintiffs court,this and theguardians question have been

here;tried but no been theappeal having taken, matter became res
adjudieata, and cannot now be reexamined. Hall v. Woodman, 49
N. H. 295.

320,Grignon's Astor,Lessee v. 2 How. and v. Tolmie, 2Thompson
Pet. 169, are inauthorities thatdirectly the apoint, ofgranting
license to sell is an all the factsadjudication upon tonecessary give
jurisdiction court; andto the whetherprobate they existed or not is
wholly ifimmaterial, no is taken. A at aappeal purchaser sale under
such decree is not bound to look beyond the decree. He is not to see
whether the court was mistaken in the fact that there were debts to be

frompaid the sale. Such decree is reversible ononly and notappeal,
in suit.collaterally another

It is clear thatequally the administrator’s account cannot be re-
examined in this He isway. not a to this nor isparty bill, this an

from,appeal the court himprobate allowing the items with which isit
claimed he has been credited.wrongly

Demurrer sustained.

Stevens v. Johnson. March 12, 1875.

A collector’s deed described the sold him forpremises by non-payment
“of taxes as one hundred acres of the third division of the original

of Sherburn, 180,Samuelright No. be the same more or less.” The
lot contained two hundred acres. The in the collector’s deedgrantee

B,to oneconveyed Seld,the same thatusing description. although
deedthe of the collector was void for the deed ofuncertainty, hisyet

furnished color ofgrantee B,title to under he enter andwhich could
anclaim undivided half of the whole lot.

K,B deed to theconveyed by of the landdescription conveyed asbeing
“ title,follows : All and interest in and themy right, to tractfollowing

or of landparcel aforesaid,situate in wit,S. to one hundred acres of
180,the third division of the Sherburn,of Samuel No. beoriginal right

“less,”the same more or the to meconveyed bysamebeing premises
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1st, 1851, conveyto con-M., herebydated wliat wasintendingJ. Sept.
deeds, less,and and otherwiseme said no more noto howeverveyed by

Held,here made that thedescribed; references to said deed.”being
con-an additional thelast clause to be ofdescription premisespurports

veyed.

for and theTRESPASS, clausum, enteringbreaking plaintiffsquare
continuando,first of aday January, I860,in on the withStratford,close

and the wood and timber there-awaycutting carrying plaintiff’sand
tree,and a license as to one cut inPlea, issue,from. the general pine

No. thirdin is lot 180 of the division of the1868. The close question
and ofSherburn,of Samuel contains two hundred acresrightoriginal

a wood or timber lot. Theuncleared, beingland. The lot is plaintiff
D. Kimball toin the Orrinfollowing conveyances: (1)read evidence

aswhich describes the land fol-January 11,1862,the datedplaintiff,
and in andtitle, followingall interest to themy right,lows : “Also

wit, hun-land situate in Stratford to oneaforesaid,tract or ofparcel
division of of Samuel Sher-original rightdred acres of the third the

beingor the same180, less,No. be the same moreburn, premises
Marshall, 1851,M. Barnard Joshuaby 1st,said Johnconveyed Sept.to

the andpremises conveyed byto same soldconveyintending hereby
31st, 1859.” John M. Bar-to said Kimball Maysaid Barnard (2)
31,1859. of theKimball, Mayto D. dated The descriptionnard Orrin

addition,the same as with this afterabove,land isconveyed precisely
Barnard,of Joshua Marshall to said dated Sep-to the deedreferring

toto what was1, 1851, intending hereby convey conveyedtember —“
andless,no more and no however otherwisedeeds,”me saidby

; here said Joshua Mar-made to deed.beingdescribed references (3)
1, 1851,M. dated theBarnard, describingshall to John September

Sherburn,of the of Samueloriginal rightland as hundred acresone
180, Bolfe,Jonathan collector ofmore or less.No. be the same (4)

Marshall, dated1849, January 27,1851, givingfor to JoshuaStratford
land conveyed.of thethe same description

land sale was a one. ThelegalIt did not that said Bolfe’sappear
deed of Johnevidence,in tosubject exception,alsoplaintiff gave (1)

1844, oneBarnard, 25, conveyingTrull M. dated Novemberto John
Sher-of Samuelrighthalf of the third division of the originalpart

at hundredand oneburn, numbered one hundred estimatedeighty,
Trull, 29,; AugustJohn datedacres deed of C. toGuy Cargill(2)

Beech,of Thomas col-1842, deedconveying description; (3)—same
6,Marchdated1818, Cargill,of for the to C.year Guylector Stratford

that saiddid1820, the whole of said lot. It notconveying appear
of to a one.Beech’s sale lot wasCargill legalsaid

Barnard, inthat John M.The to showplaintiff tendingevidencegave
Marcusin with1851, 180,on to said lot companywentSeptember,

andlines,of theD. of found someJohnson, it,made some examination
untilFrom that timeon it Johnson asthrough agent.taxes Mr.paid
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ofan halfto own undividedbe it to said Kimball be claimedconveyed
at otherthe lot anythe lot. It did not that he was ever uponappear

saidKimball had ever beenIt did not that said upontime. appear
defend-to show that thelot. gave tendingTiie evidencealsoplaintiff

1889winter ofsouth,who on the theant, duringowned the lot adjoining
fortyof lot 180 aboutsoutherlyand from side1870 cut and hauled the

about thedefendant,also that thethousand feet of andlogs;spruce
onlocalityhauled from the same1871,middle of cut andJanuary,

logs,lot and thousand feet ofninety-seven spruce180 about a hundred
inand his The introducedthe to own use. defendantconverted whole

himself, 10,1871,dated Januaryevidence a deed from Hiram Lucas to
as the180 to himself. wellThis,of said lotconveying the whole as

to,deeds introduced was aby plaintiff, quitclaimabove referred the
said lot.deed. It did not that said Lucas had title toany legalappear

nonsuit,The moved for a on theseasonably grounddefendant’s counsel
whichvoid for uncertainty,that the to the wereconveyances plaintiff

court,the and taken. The defend-by exceptionwas denied pro forma
in thistoant also that the was not entitled recoverplaintiffclaimed

that it whollyfor the last winter’s oncutting, groundaction of theany
ashis Lucasoccurred after the defendant received deed from Hiram

court the objection,aforesaid was the but the overruledfact);(which
and was taken.exception

theThe court ordered a verdict for the and submittedonlyplaintiff,
Itof to the to which the defendantjury, excepted.question damages

all,if to at it shouldwas that the was entitled recoveragreed plaintiff
forof cut the Verdictbybo one half the value the timber defendant.

which the defendant moved to set on theplaintiff, groundsthe aside
aforesaid.

Case reserved.

Burns for the plaintiff.Heyivood,

Brew for the defendant.Bay, Heyivood,<f

Barnard,J. in lot No. acts*SiiitH; 1851, 180,entered exercisedupon
tillof and claimed title to an undivided half from thatownership, time

in Lucas,he to Kimball 1859. It does not that whoconveyed appear
to in hád orconveyed 1871, any anythe defendant color of title pos­

his fact ofconveyancesession to warrant to the defendant. The mere
an a toentry under color of from one who does notconveyance appear

had a title or which would furnish a docent pre­have either possession
it,for situationtext cannot the defendant bettermaking place in.any

awithoutin this than be would have been in had he enteredrespect
underBarnard, then,v. N. H. 508. Asdeed. 15Cobleigh Young,

1851,in and enteredclaims,whom the entered the defendantplaintiff
and thein of the1871, entry right,Barnard’s shows betterpriority

* Ladd, J., having nisi did not sit.prius,tried the case at
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is entitled to recover inplaintiff this suit. Possession is evidence of
aagainstseizin party no title. v.having IronWells Co., 48 N. H.

580.
But the doesplaintiff not rest his title to these premises upon mere

naked He has inpossession. shown twoevidence chains of title, one
sale andfrom the conveyance by Beech, as collector of taxes for the

year 1818, and the other the sale andfrom conveyance by Eolfe, as
ofcollector taxes for the year 1851. Botli these titles were merged
inor united Barnard 1,1851. fromSeptember The deed Eolfe describes“the as one hundred ofpremises acres the third division of the origi-

nal ofright Samuel Sherburn, No. 180, be the same more or less.”
fromThe deed Beech theconveys whole lot.

The defendant claims that the deed from Barnard to Kimball, the
grantor,plaintiff’s conveys only the interest or title which Marshall
toconveyed Barnard, and that the deed from Eolfe to Marshall .is

for want ;void of incertainty the and,description consequently, that
Marshall conveyed tonothing Barnard and Barnard tonothing Kim-
ball. The principal question didis,therefore What Barnard by his
deed to Kimball ?convey

The thatis, as lotplaintiff’s position the contains two hundred acres,
asand Eolfe’s deed conveyed only acres,one hundred he conveyed a

of two hundredpart acres, or an undividedproportionate half, cites—and”
22Catlin, 98,v. Vt. andMills v. Waite, 30 Vt. 735, where theSheaf

arule between collector and his is said to be heldgrantee the same
as between individuals. It has been held otherwise in this state. A

“collector’s deed is void for uncertainty. He must sell a tract in
and cannotcertainty, to thegive anybidder election.” v.Harvey

Mitchell, ;N.31 H. 583 Haven ;v. 1 N.Cram, H. 94 Bean v. Thomp-
N. H. But19 295. weson, are not called toupon inquire whether the

in erroneous,rule as thus settled this Istate is for am of the opinion
that Barnard toconveyed Kimball all his right, title, and interest in

which ofthe coursepremises, included whatever interest he acquired
his fromunder deed Trull. It would be remarkable that Barnard,

an half Beech,undivided ofclaiming the under andpremises the same
Eolfe,undivided half under should toundertake convey only the title

from the andlatter, retain theacquired title received from the former.
“In aconstruing deed, admissible ofproof every materialis fact that
will to identify intended,the or orhelp person which willthing enable

court tothe themselves as near as input may be the position of the
and of theespecially and the court willparties, grantor, then construe

deed so as to intention,the effect to thatgive theywhen can find
in the to identify Saltmarsh,deed the land.” Swain v.enough 54 N. H.

9. It that the considerationappears Barnard to Trullpaid by for the
25,1844,of November was four anddeed hundred eighty dollars, while

him to forbythe consideration Marshall the deed ofpaid September 1,
was1851, later,seven twelve dollars andyears seventy-six cents. It

fact, plaintiffwould seem from this as the has thatargued, Barnard in
fact claimed under his deed from and tookprior Trull, merely the deed
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title;from to setany againstMarshall claim his thatprevent being up
not as a a valid title,it was taken of but tomerely quietpurchase any

Besides,byunder ifclaim the tax sale made Rolfe. Barnard under-
Trull,fromtook to reserve whatever title he atacquired questionthe

arises isonce whether he not to that hisestopped deny deed conveyed
inthe whole of his interest the premises.

in the from toThe deed Marshall Barnard is the samedescription
“viz.,as in deed,Rolfe’s one hundred acres of the third division of

180,the original Sherburn,of Samuel No. be the same more orright
acres,less.” As whole lot contained twothe hundred and he under­

took hundred,to one aconveyedhe ofconvey proportionate twopart
wTit,to one undivided and Barnardacres, half,hundred became tenant

in common ofwith the other owner the lot. Falls v. Worster,Great Co.
. view,15 N. H. 454­ this in uslet toKeeping proceed examine the

Itin Barnard’s deed to Kimball. is asdescription follows: “All(1)
my title, and in to theright, followinginterest and or oftract parcel

aforesaid,land wit,situate in Stratford to one hundred acres of the
third division of the oforiginal right Samuel No.Sherburn, 180, be
the same or less,more the same(2) being premises conveyed to said

Marshall, 1st,John M. 1851,Barnard by Joshua Sept. intending(3)
conveyedtohereby convey deeds,what was to me saidby no more and

less, described;no and however otherwise references(4) being here
made to said deed.”

This consists of four the lastparts, three in-description evidently
totended define and and not to limit restrict,andidentify, the estate

granted by the first clause. The is to be construed assodescription
to the whole of it if but ifgive effect to possible; there are conflicting

construction,reconciled,in the deed which cannot bedescriptions that
must be which best with the intention ofadopted comports partiesthe
and the of Bell v. 72;circumstances the case. 32 N. H.Sawyer,

v. N.White 9 H. 126.Gay,
All Barnard took from Trull was an undivided and(1) ishalf, that

him.exactly Barnard,what Marshall’s deed to inconveyed his deed
“to asKimball, commenced the Allfollows:description my right,

andtitle, and tointerest in the tract or landfollowing ofparcel situate
in wit,Stratford aforesaid, to one hundred acres of the third division
of Sherburn, 180,the of Samuel No.original right be the same more
or less.” He thus todeclared his intention be to all hisconvey right,
title, and ininterest and to said which was anpremises, undivided
half. is hisThere no in It was hisambiguity language. all interest.

J.,Bell, Drew,in Drew v. 28 N. H. 513, lays generaldown the rule,
“ that where the to of orgeneral be all thedescription purports whole
of described, additionalany property any de­description apparently

tosigned to the same but which toproperty, beapply proves only
partially will not construed to restrict the atrue, grantbe to portion
of Itthe but all will would be otherwise whereproperty, pass. the

faceadditional their beupon purport qualificationsto orexpressions
limitations of a preceding general description.”

VOL. 26lv.
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of is theBarnard’s as follows: “BeingThe second part description(2)
Marshall,M. Baniard Joshuaconveyed byto said Johnsame premises

Al-is used to the premises.1851.” This sentence1st, identifySept.
he thus were the sameconveyingthe was tothough premises Kimball

him, theyconstat not alsoto non wereconveyedthat Marshall that
asthat Trull to Trull’sconveyedsamethe him..premises Inasmuch

Marshall’s, and asyears conveyedwas seven to bothconveyance prior
in second clausethere is the of thenothing descrip-the same premises,

histhe idea that it intent to thethat excludes was not conveytion
Trull.fromtitle he acquired

“ to what was to me saidconveyedIntending hereby convey by(3)
Ifless,more and no and however otherwise described.” thedeeds,no

”“ inused it is that Barnard haddeeds was here cleardesignedly,word
Marshall; ifTrull as as the fromthe deed from well deed butmind

cannumber, onlywas mistake for the hissingular languageused byit
inhe the same interest the that heconveys just premisesthatmean

deed, to an undivided half.wit,Marshall’sbyacquired
““ to said Themade deed.” refer-being pluralhere(4) References” bothindicate that Barnard intended to refer to deedswouldences

that ac-that intended to the title and interest heconveyheshowingas
It is same idea in thefrom theboth'conveyances.quired expressed

of expressed differently.his butdescription,third section
it allreasons follows that Barnard to KimballconveyedFor these 'ininterest these premises.his

he the acts of1851,In entered exercisedupon premises,September,
and title to an undivided half till he conveyedclaimedownership,

, of hetitle,in under color thus becameEnteringKimball 1859.to
ofan half the to hisof undivided title.premises accordingseized

him, inbyv. Iron 48 N. H. 530. heCo., conveyance beingTheWells
Kimball,of land under of to wastitle,actual the colorthe possession

March,v. 3 N. H.to actual Kimball.byequivalent possession Bailey
H.274; Break 11 N. 485. His deed transmittedYoung, quitclaimv.

v. 530—and ofto 41 N. H.Griffin,his possession Kimball —Edmunds
to him theplaintiffthe deed Kimball to the transmittedcourse from

hishe from grantor.receivedpossession
theory,The ease thus far has been the defendant’suponconsidered

void; in heBolfe’s deed for the con-being uncertaintythat description,
fur-Marshall’s undoubtedlyto Marshall. But deedveyed nothing

andenter claimBarnard,color of title to under which he couldnished
374,H.Brooks,the Minot v. 16 N.undivided half of whole lot. Inan

“ of andrightheld that a allconveyance by quitclaimit was deeda.
isof colora a collector’s deed certain landstitle which has underparty

Lucastitle, conveyedeven if collector’s no interest.”of the deed
from title orconveyance possessionno one under color ofanyhad

”“ him with for toconveyingwould a decentwhich furnish pretext
having pur-v. butCobleigh Young, Marshallsupra;the defendant—

by Kolfe,in from that the salefaith,good anything appears,chased under
thustitleunder of. theto.Barnard, who,for colortaxes, conveyed
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acquired Marshall,from the andentered exercisedpremises actsupon
of and claimed title to anownership, undivided half of the premises.
“ The color of title givesuffices to to theonly boundary possession.
It is the adverse which shows v.possession the title.” Minot Brooks,

377, authoritiessupra, cited.and.
The plaintiff, shown the earlier andhaving both musttitle,better

therefore prevail.

Cushing, C. J. Thomas ofBeech, collector Stratford for yearthe
1318, conveyed the whole of lot tothe 0. deedGuy Cargill, datedby
March 6,1820. This deed is definite and certain, and, according to
the case of Brooks,Minot v. 16 N. H. 374, gave color ofCargill title
to the whole lot. deed datedCargill, by 29,1842,August conveyed
one half part Trull;of the same to and Trull,lot November 25,
1844, toconveyed Barnard one half of the lot. vir-part Bysame

oftue these Barnardconveyances, obtained color of to un-title one
divided half 1851,of the lot. 1, Barnard fromSeptember obtained
Marshall a deed himto one hundred ofconveying acres the same lot.
For the of this it ispurposes case, only material, as will be seen here-
after, to ascertain thiswhat deed toconveyed Barnard, without refer-
ence to its validity. The notquestion is whether Barnard agot good
title, but what did claim hold ?he to ofby virtue that deed

“In 3,Bacon’s Abr., Grant,” H. Ifsaid, A,title it is of aseised—“
great waste, ofthe a ingrants moiety waste,the with-yard-land lying
out what orascertaining the howland,name of the orpart, special
bounded, this tomay certaintybe reduced a the election of theby
grantee; but isit in theotherwise case of the forking’s grant, there
can be no in that iscase,election and voidtherefore the forgrant

if a manincertainty. So, hisgrant twenty acres of manor,parcel
without any them, void,other of notthe is fordescription yet grant
an acre is a certain, and the athing situation be reduced to cer-may
tainty by the election of the grantee.”

“In Haven v. 1Cram, 93,N. H. a of a certainconstable’s deed tract
of land, ofpart 300,No. 350 to voidacres,” was held becontaininglot
for uncertainty.

The court of issay, clearlyThe deed the constable void for—“
uncertainty, it can construed to a ofunless be be two hundredgrant
and fifty be Inacres, to located the at his election. a com-by grantee
mon conveyance one to the courtanother,from individual would be

Abr.,warranted in asuch a construction deed —Bacon’sputting upon
“ Grant,” H. construed3—because deed is to mostevery favorablybe
to the grantee; and to to the the deedtherefore, conveyance,effectgive
is construed to an in a case to the togranteeelection such locategive
the land.”

The in of an mustsubstance,court that the officer be con-deedsay,
strued, like and make this distinctionking, strictly,the deed of the
between the and aof an officer of private person.deed

In 1 H. a farm oneCanning 353, containingv. hundredPinkham, N.
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com­inR.,to to beconveyed,four was acresTwenty-fourand acres —“
undivided,A.,and six to to in common andundivided,mon acres be

held, thethatthe tothe remainder of the farm with buildingsand J” —
theinwas void for but that a several estateuncei'tainty,deed not

andland, to A.,to J. with of thebuildings conveyedwas T20\-ffe
R.to

”“ locatingof aA of one fourth tract ofconveyance land, without
fourthan undividedvests in the a title togranteethe part conveyed,

in andof the tract common with the grantor;whole as tenantpart
orof tract bythe obtain theonly legal process,cangrantee partition

46 Mo. 434.his Mc­Caul v.by agreement with co-tenant. Kilpatrick,
v. 82nearly Jenkins, Gray)To same effect is Small Mass. (16the

it to me thatcited,the in the155. casesApplying principle appears
lot; andtheTrull’s deed to Barnard one undivided half ofconveyed

half ofthat Marshall’s deed to Barnard also one undividedconveyed
lot, with to he take.the the elect what wouldright

of aIt should that Marshall’s is the deed pri-be remembered deed
collector, toseekingand not of a and what we nowvate areperson

is the deed Marshall to Admit-convey.ascertain what of purported
that was void Marshall’sthe collector’s deed for stillting uncertainty,
was the anot,deed because same terms from him, gaveprivate person,

torightthe elect.
Barnard,It that in his deed from1851, afterappears obtaining

ex-Marshall, entered looked the boundaries to someland,theupon up
undividedtent, and to owner of oneafterward claimed be thealways

half of the lot.
is deed fromcover,This evidence that Barnard elected to with his

his deed Trull. ThisMarshall, conveyedthe undivided half fromby
and landthe land Marshall as the sameconveyedfixes identifies by

and theconveyed by Trull, makingthere could be no better ofway
than and no better of theby takingelection possession, way proving
than by showing possession.election such

Barnard land bythen to Kimball all the Mar-conveyed conveyed
him, described, e.,deed as oneshall’s to however i. whether described
of in or oflot, deed,hundred acres the as Marshall’s one half thepart

in■lot,as Trull’s deed.
think, oftherefore,I that Kimball from Barnard color titleobtained

andlot,one undivided half of the the obtained the sameplaintiffto
Kimball, this,and with Barnard’s oftogether acts possession,from

a to him to his actionthe sufficient title enable maintainplaintiffgave
the nodefendant, who shows title.against
not a thedo see that deed to defendant from a confess-grantor,I

matter.having title,no alters theedly

C. inJ., byC. I the conclusionFoster, myC. concur reached
Cushingin and I with in his viewscase, mythis brotheragreebrethren

suchelection,Barnard’s of and the ofconcerning right manner proving
”“ lot,deed to half of theTrull’s oneconveyedBarnard partelection.
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“and Marshall’s subsequent deed to Barnard hundredconveyed one
acres of the same lot.” Marshall’s that of abeing private per-deed
son, Barnard right it,had a of location and his and actsentryunder
of his Kimball,and the terms to all takenownership of conveyance
together, an notindicate election to deed asonly consider Marshall’s
conveying one undivided half of but as thecoveringthe premises,
same, is,that inas no more or than was theconveying other included
previous of Trull.conveyance

and on verdict.overruled, theExceptions judgment

Adden v. H.White Mts. N. Railroad. March 12, 1875.

railroad,In to theawarding owner of laud taken for a thedamages expos-
ure of his land and fire fromremaining to the en-buildings company’s
gines is a element to be consideredproper in themaking estimate.

statute,The which railroadimposes an absolute lia-upon corporations
locomotives,for allbility bycaused fires theirdamage from does not

a ofnecessarily recovery for this thepreclude cause; butanything ques-
is,tion much will theHow be diminished in byvalue reason ofproperty

such theexposure, at same time theconsidering provided byindemnity
the statute?

railroad,Benefits from the construction a theof which land-owner enjoys
in common thewith cannot be set off in reductionpublic generally, of
his damages.

Appeal from an award the railroad andby commissioners the select-
ofmen Northumberland of four for land damages.hundred dollars

The railroad was constructed over and across landthe appellant’s
in vicinity track,and the of and athe both sides of it wasupon growth

of trees. Thepine defendants that thebycontended construction and
of railroadoperation the the derived forappellant advantages getting

market,his lumber to which should into consid-advantages be taken
ineration diminution of bythe sustained the Thedamages appellant.

court the theyinstructed that must not set off the land-jury against
individual anyowner’s andincidentaldamages general advantages

inenjoyed if,him theby bycommon with but reasonpublic generally;
land,of the ofconstruction the railroad over his the land-owner derived

mayand these be set theyoff at what arespecial peculiar advantages,
;worth his loss ofif,and that reasonagainst disadvantages by laying

the road his land, the land-owner is afforded facilitiesthrough peculiar
and in his growing trees, advantageto this toadvantages respect pine
him in his ofmay damages.be considered The track theestimating


