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bad ;good title to the but is not bound theconveyed byestate be con-
sideration expressed, because that is known to be andarbitrary, is fre-
quently different from the real of theconsideration 14 Johns.bargain.
210, in v. Scott,cited Wilkinson It is seldom fortrue, oftensupra.
credit, either in whole in ispart, given.or

In Baldwin,Preble v. evidence,6 649,Cush. an ad­parol proving
ditional toconsideration that instated the was to as in­deed, objected

asadmissible, totending vary and terms of thecontradict the deed.
“The court overruled the do notobjection, we consider thisremarking

an ;open question Mason,v.”—and in 15 Mass. 85, it wasDavenport
held that evidence,parol notthough admissible to contradict or vary
the terms of a deed, may be admitted to establish an independent fact,
or to aprove collateral agreement incidentally connected with the
stipulations of a deed other written contract.or

v.Swisher Adm’r,Swisher’s 1 inWright’s 755, cited 8 Phill.Rep. Ev.
1479 and cited in the(ed. 1843), brief,defendant’s is inexactly point.
It was there held that an the andagreement grantorbetween grantee,
contemporaneous deed,with the that the shouldgrantor occupy the

mightrentpremises free, be inreceived notevidence, being inconsistent
with the deed, anbut fact.independent

overruled.¡Exceptions

Spaulding v. Abbot. March 12, 1875.

A. toconveyed S. a tract of land thereon,with withbuildings supplied
water from a on land of II.spring an Inby aqueduct. thedescribing
premises conveyed, no mention was made of the or ofaqueduct, any
easement in the land of H. the AvastheFollowing description haben-
dum in these words: “To have and to hold the said granted premises,
with all the andprivileges appurtenances to the same Held,belonging.”
that the word in“appurtenances” the habéndum Avould not be con-
strued to anconvey which,easement in the land EL,of not having rip¡ened
into a hadlegal not becomeright, attached to thelegally con-premises
veyed.

the use olBy Avord in the habendum of“appurtenances” a deed,
an casemenl 1not unlessjmss legally to the land inappurtenant the
hands of th antor.

An easement il not when notpass land,tolegally appurtenant the
theunless id contain it,Avords andproper describing theshoAving

intention o' he tograntor pass it.

COVENANT B.by James AnnSpaulding against Abbot,BROKEN,

administratrix of James W. Abbot. The declaration thatalleges the



424 SPAULDING v. ABBOT. [Coos,

bis land,to the certaindecedent, deed, describedby conveyed plaintiff'
“ * *<fcc.;as follows: thence the bank of saidCommencing, upon

land;river to the north line of James on saidHowley’sbed thence
* * **line, to and to&c., to a cedar haveHowley’s post;

hold said with all the andgrantedthe premises, privileges appurtenan-
sameces to the belonging.”

deed full covenants ofallegesdeclaration that the contained titleThe
incumbrances, ofand the and thatdeed),&c.against proferí(making

“ to was ahim,on so said andby conveyed largesaid deedpremises,
and,and and asoutbuildings,valuable barndwelling-house appurtenan-

antime wasces to the same at the of said thereconveyance, aqueduct
thereto,and a of therein and whichbelongingstream water running

land and saidHowley;water from a on the of said Jamescame spring
then andand stream of water therein were thereaqueduct running

barn, barn,and saidland, house,to said andhouse,appurtenances
and a ofpartand of were then there thestream wateraqueduct,

is, thatallegedas breach theconveyed aforesaid.” Thepremises
“ waterstream of runningdid not own the andaqueductdecedent

and had noso a of said to saidtherein, premises,”part appurtenant
same, &o.,the andsame, &c., and did not defendconveyto theright

“ from <fcc.him,”and of was takenthat said stream wateraqueduct
made a ofpartand deed to are thedeclaration therein referredThe

whethercase, the full the questionand the court transferred to bench
from andtheconvoy runningto the to waterrightthe deed purports

of in saidland said Howley aqueduct.theupon
of factbyhereafter themay try any questions pre-The juryparties

theby pleadings.sented

and theFletcher forDrew, plaintiff.Seywood Ray

A. for the6r. defendant.Bingham,

Smith, is, Abbot,in whether James W.J. The this casequestion
”“of in the clause of hisby use the word habendumthe appurtenances

deed, from land ofto the the to take water theconveyed plaintiff right
to said deed. In theconveyedanHowley by aqueduct bythe premises

of suchof mention is made anythe noconveyed,description premises
or in anyIt is inright. wayor mentioned the deedeasement nowhere

to wordto, unless to thegiventhe construction be appurtenan-alluded
it; if not includedis broad to andces in the habenclum coverenough

of hisis not of covenantsterm,under that it embraced within theany
deed.

not,orconveyedsuch was the estate heWhether easement annexed to
inin termsit doubtless for Abbot to include it expresswas competent

all heclaims, providedand to itdeed,his covenant to defend against
;risk in the couldwilling to take that and case of failure plaintiffwas

therecover for breach of covenant.
It an has becomeis that when easementclear, upon authority,
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appurtenant to a adominant of thatestate, conveyance estate carries with
deed,'orit the easement it,to whether mentioned in thebelonging not,

although not to the of the estate thenecessary enjoyment by grantee—
2 Waslib. Waite, 138,on Real Kent v.28, 10 Pick.Property Underwood
v. 1 285, Jones,Cush. v. 43 N.Carney, 443,H. Barker Clark,v.Seavey
4 N. 382;H. expressand an mayeasement be acquired by im­grant,

and 2plied grant, Waslib.by on Real Ifprescription. 27.Property
Abbot inacquired either of these three modes the right to the flow of
water in this from Howley’s land, it hisaqueduct by deed aspassed
appurtenant to the estate noconveyed, although mention of it was
made in deed.the

The question, however, transferred for our consideration, is not
whether such easement had been by oracquired grant soprescription
that it passed as land,to the but whetherappurtenant the deed pur­

toports convey easement;such and this us to thebrings consideration
of the ofoffice the habendum. is thus byIt explained Gilchrist, J.,C.
in Manter,Brown v. 21 N. H. 533: “The oftechnical themeaning

in a allpremises deed is that theprecedes habendum. Touch.Shep.
; ;75 Co. 6, Williams,Lit. 7 Sumner v. 8 Mass. 174. This is a simple,

but a accurate definition. Theperfectly office of the habendum is not
to grant estate, to limit itsthe but only certainty Lit. 6 Buck­a,—Co.
ler’s 2case, Co. Earl55, case, 9 Co. 47 Com.Shrewsbury’s b, Dig.,of
Tait, (E. but habendum cannot enlargethe9); premises.the Com.
Dig., Tait, can be in10). Nothing limited the habendum of a(E. deed

because,which has not inbeen the thegiven premises, premises being
that part of a thedeed in which is itthing granted, follows that the
habendum, is onlywhich used for the of thepurpose limiting certainty
of the estate, forgift,cannot increase the in that case the wouldgrantee
in fact atake which was never him. 4thing given to Cruise’s Dig.,
tit. 20,32, ch. But if a isthingsec. 73. in thecomprehended premises,
and has in habendum,another the the isname habendum good ib., sec.—
74; and it is Smith,in v.Manningheld 6 Conn. that289, the habendum
never extends of thethe subject-matter grant.”

To Sedgwick,the same effect is of inlanguage J.,the Sumner
v. 8Williams, Mass. 174. The defendants as administrators, under
license, had conveyedsold and the of inredemptionequity certain
lands, and it was so indescribed the deed. habendumwasThe to have

“and to hold same,”the in their thatcovenanting capacity werethey”“lawfully seized of the that would warrantthey andpremises; de-”“ “fend &c.,the and that were free andsame,” they clear, &c. In
the suit for itcovenants,breach of the was thebycontended plaintiff” ““that the words and in thesame habendum and cove-premises,”
nants, referred and not todescribed,to the land the equity redemption.of

SedgwiokJudge ofThe technical the wordsaid, meaning premises—“
in a deed everythingof is which the habendum.conveyance precedes* * The of is to the andgrantee,office an habendum name limit the

* *certainty of of thethe in the wordsubject grant.estate The
same used in the and the and same used inhabendum, words premises
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tl,ieofviz.,all the same thecovenants, subject grant.mean tiling,tlie
* * meanno motive that the habendum shouldThere can be possible

toisúse,in whichland. It would not that case execute its properthe
*' * If thisin thingof the estate thecertainty granted.limit the

itland,to the will be inoperative.is construed refer whollyhabendum to
acannot as orgrant conveyance.”An habendum operate

N. seizedv. Clark, 380, Clark, being4 H. Moses of tlireqIn Barker
other, was toA, B, passand thecloses, 0, each adjoining áccustomed

Banda C. the closes Ato B Heby through conveyedfrom A way
to the Leviplaintiff.the and close Cdefendant,to Levi Clark Barker

asway A B to himthe from to Cthrough passedClark claimed that
B, in Bar­way.A and and over theto persisted passingappurtenant

C. inRichaRdson, deliveringclausum.brought J.,trespassker quare
court, is doubt that when onesaid,the nothe ofopinion —“There

another,has a of the close whichway through rightman ofright of
his of itsland,is to a his land withgrant appnrterway appurtenant ' ** well settledof It seems to beright way.nances will thepass

canalonewrord easementsexisting pass.that theby appurtenances,
* * forword' is not sufficientclearly pur-But the theappurtenances

a of the locusinthroughof granting right way quo.”pose
a a and lotconveyance byv. Vt. of9,43Coolidge Hagar, was house

anby a.querwere' withsuppliedThe waterwarranty premisesdeed.
tofrom aland granted, spring belongingduct running through the

It was that the con­grantland of the heldgrantor'.and.on other
as with andit then a torunning, right springthe water wasveyed the

housecontinuance, as tosufficient for its an theappurtenanceaqueduct
deed;to and inlot-. allusion made the thespring aqueductand No was

landbecause the was other ofspring grantor.but this was upon the
“451,v. it was heldBrooks,In 34 Vt. that the appur­wordSwazey

deed,of notin the habenduni a when none are willspecified,tenance
to what wasconvey anythingconstrued except legally appurtenantbe

ex­in the of the and will not bethe land hands grantor,to therefore
which,an in the of another, byso as to landconveytended easement

a right, legallyof not into had notlegalhaying ripened becomereason
the conveyed, accompanied byto unlesspremises properattached

it, and the toshowing the intention ofdescribing grantor passwords
authority directly point.is inThat caseit.” ail

mustseltled~íii”TlTe"aboyeaccordance with the as it becases,JawIn
rightthat the deed of Abbot does not the to takeconveyheld water

land anHowley’s by aqueduct.from
thingis an that- a iselementary sup-It whoeverprinciple, grants

ofto that bewithout which the itself wouldtacitly grant grantposed
362; but this such thingsMaximsno effect—-Broom’s applies only to.

ofto andgrant, enjoymentare incident the thedirectly necessaryas for
isIb. 366. It is that thething implied grantor■the granted. the

ofof as are thedirectly necessarysuch incidents to enjoymentowner
Ifin his to histheyhas'it them. are notpower conveythe grant, a.hd

of tocannot course as incident theconvey, they grant.to pass
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is notto use of this either orright indispensableThe the aqueduct
to the andnecessary conveyed,the of theenjoyment premises grant

useless without it. Itdoes not ineffectual nor bemay greatbecome a
it;inconvenience toconvenience to a be ofit, greathave and deprived

but thethat no construction of deed.can have effect thislegal upon
v. 2 Met. 234.Johnson Jordan,

v.Cushing, 441,J. of N.Seavey Jones,C. In the case H.43 the
“that the terms andcourt, while underholding privileges appurtenan-

toces” all incidentthe and easements the land as onrights situated
andone of a and also the rightsside all easements which hadriver,

been or grant, passed, refused toacquired by thepermitprescription
time ofto show the defendant at theplaintiff that the actu-waspurchase

stream,the andally using the water of a do.whole so toclaiming right
This toto in regardseems limit the doctrine easements andexisting

toin the time of suchapparently at the sale theuse as owner could
and excludes from therightfully thoseconvey, warrantycovenant of

easements and theconnected with which theprivileges property to
hadgrantor not any right.acquired

On the of this as well ascase, on Iauthority general holdprinciples,
that rightthe to the water notuse was covenant ofincluded the thein
defendant.

J.Ladd, The action the deed for a ofis breach theupon covenants
and innot fortherein, case deceit andrepresenting the aque-spring

duct to be to theappurtenant conveyed when not.premises they were
If the and stream of wateraqueduct had inrunning waytherein any
been annexed land soto asconveyedthe to constitute a legal appurte-
nance ofthereof, they course the thatby deed underpassed descrip-

as landtion, against owner of the onthe which the is situatedspring
and andeverybody has been no of Ifelse, breach thethere covenants.
they had not in away legalbecome of theany appurtenance premises,
then the deed not to convey them,does and of course a diver-purport
sion of the water the of the on the isby owner laud which spring
situated would Iconstitute no breach. think cannot bethe action-
maintained on factsthe stated.

Case discharged.


