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suit; but I cannot see by wliat authority the court can to adeny party,
or to such as beperson select tomay act as his attorney, the process
of the court to enable him to commence his suit. Such prohibition
would practically nullify the of the andprovisions cited,statute above
would ofone the means ofdeprive or his suit.commencing prosecuting

A rule which we have established the this term,at willupon subject,
ofprevent any abuse the of theprocess court.

Ladd, I think aJ. writ bearing the teste of the andchief justice,
authenticated the andby seal manual mustsignature of the beclerk,
treated as of the courtlegal process itfrom which issues.

I am of thatopinion, however, the clerks should be not todirected
issue blank writs thus authenticated to persons who are not attorneys,

asexcept required by the statute. An of isabuse anlegal process
unmitigated evil at andany time under :any maycircumstances there
be times when such abuse would become an of and alarm-evil serious

Ifing magnitude. the ofprocess the court be to theentrustedonly
entitled law toby its use, and to ofofficers the court whoparties

bemay at time called to aany accountsummary for its there isabuso,
of substantialdanger grievanceslittle from this cause.arising

I think the motion must be but shouldpresent denied, that the clerks
blanknot hereafter deliver writs with their and the seal ofsignature

tothe court them butany of the and toupon attorneys court parties
and their constitutedregularly in casesattorneys, to be used themby

their own.of

J.,C. concurred.Cushing,
denied.Motion

PerleyJune 2, 1875. v. Hilton.

Flowage—Title byprescription.Evidence—

an action onbroughtP. the case H. others,andagainst to recover damages
for to his landflowage means ofby the defendants’ dam. The defend-

theyclaimedants had a toright flow to the their dam. Thetop of
witness,called aplaintiff M.,who testified defendants,that one theof

had stated'that didthey not claim the to flow to that Theright height.
defendants then called M. to witness,contradict said and was permitted
•to state that the defendants claimed the the theirto flow to ofright top

Held,dam. that this, a statement ofbeing only defence,their in itself
andproved nothing; as it did not thethat misledappear jury were by

statement,the it nowas cause for aside thesetting verdict.
H. and others erected a dam in the andhighway, continued in the occupa-
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time,tion thereof for more than the sametwenty flowing,duringyears,
land stream,of P. above on the and objec-with his withoutknowledge,
tion on his or Held, P.on the of the state. thatpart, interruption part
could nomaintain action for land.therebythe occasioned to hisinjury

Case, to recover for a dam at thedamages bycausedflowage
outlet STANLEY,of inWickwass Trial before J.pond Meredith.
The anddefendants, claim,those whom intheyunder have been pos-
session and have maintained a dam moreat outlet of said forthe pond
than suit;twenty years before the of but thecommencement this

time,saidplaintiff claimed that dam had that andbeen raised within
that were done to hisdamages Theby suchproperty raising. plaintiff

witness,called one Dolloff aas who was a land-owner around said
whopond, testified to Marshall,statements one of defend-made theby

ants, to show theythat did thetending not the to flow toclaim right
of the dam.height present Marshall,The defendants then called said

who testified in substance Dolloffthe of ascontradicting testimony
to his statements, and that he had water to theheld the backalways

presentof the damheight and,since he had in possession; subjectbeen
to the wasplaintiff’s asked lie claimed the toexception, rightwhether
flow as ashigh the dam:present to which answered that he did.he

wasThere evidence to that said dam was within thetending show
limits of the and of in thepublic highway, there was no evidence title
defendants to land onthe which the dam is The re-situated. plaintiff
quested the court to instruct the there no such evidencejury, that, being
of title, if they should find that the dam was within limits of athe public

at the time orhighway bytimes when it was raised or the de-operated
and claim,fendants those under whom not athey they gain rightcould

to flow by by dam,thus and theprescription raising the keeping up
it; them,water means of butby the so andcourt declined to instruct

did them,instruct in substance, that it would make no difference to
the whether theplaintiff dam was within the limits of orhighwaythe
not; that the the aright public had in was ofhighway rightthe simply

forthat all other landspassage; of the adjoiningthe ownerpurposes
was the owner of land to while,the the of the thathighway;centre
as theagainst the dam notpublic, gainowners of the couldperhaps
a land-right by to maintainprescription dam,their as theagainst
owners, they and couldmight acquire such right, providedprescriptive
it did not interfere thewith to whichthe use of thepublic highway;
plaintiff excepted.

defendants,The returned a thejury having plaintiffverdict for the
inaside,moved to set the same and for trial for errora new supposed

andrulingthe instructions.foregoing
ofThe law transfer-questions arising the case wereupon foregoing

to this court forred determination.

2 Bl.Stone,Hibbard, Pilce and for the citedSgBlodgett, plaintiff,
Com. and 3 Gr. on 422.2o4, 265, Or. Real Prop.
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v.Smith, defendants,and Jewell for tlie cited Webber■Whipple
N, 301,42 H. 24 Pick. and Waslib.326, Vincent,Borden v.Chapman,

on Easements 9.9.

aSmith, J. 1. as show that thecalled Dolloff witness toThe plaintiff
dam.defendants did to flow Heheightnot claim to the theof present

Marshall,testified to to been one ofbystatements claimed have made
fact.defendants,the to establish that Marshall was thentending

Dolloff;called to and that itby the contradict for purposedefendants
did inwas to ask him what he thatclearly statecompetent Dollofft.o.

and stated to that he to flow towhether he Dolloff therespect, claimed
to,of the dam. His to the inheight answerpresent question excepted

ifthe of not immaterial. Theadmissible,the waspresence jury,
was,defence set a flow to whichthey heightthat had to to theup right

then,didthey Marshall, theyflow. The statement that claimed the.of
defence,to flow to a theirright height, onlywas statement .ofthat

must to in conductingwhich their counsel have also asserted the jury
the and in itself and have misleddefence, nothing,proved .could not
the jury.

2. theI see no error in the whileinstructions, against publicthat as
gain right by prescriptiona maintainthe could not to theirdefendants

*by being highway,dam of the of thereason its limitslocated within
as acquirethe land-owners suchyet against might prescriptivethey

highway.it did not theinterfere the use ofright provided publicwith
This v. 24 Pick.Vincent, 301,seems to settled in Bordenhave been

it stream,where that a town road across a navigablemade aappeared
a his as a damand mill-owner erected mill and the road.applied for

flowed, hadsame,the land of a third and this beenwhereby wasparty
for It that the mill-­continued than held.more wastwenty years.

land,had a to flow althoughowner heacquired prescriptive right the
tp inhave been liable so amight doing prosecu­byindictment public

See,for a onhighway. also, Easements,tion to the Washb.nuisance
is1, 4, clearlych. sec. 46. The doctrine established that caseinpar.

a high­The a of foronly right wayhave landpublic takencorrect. over
in in and oc­owner,fee the land the and can.useway. The remains h.e

ofin that the rightthe land does notany way with theinterferecupy
discontinued, landto it. In case of theover thepublic pass waybeing

ofto owner or divestedinverts the his theoriginal representatives,
doeshim thereeasement, and as between and third notpublic persons
his ownto be he cannotany why any uponseem reason acquire rights

theif had rightland which he otherwise thecould notacquire, public
it,over not inconsistent with such of thepassage rightof public.

nothat title toBut the contends as the defendants showedplaintiff
situated, not,on dam was consequently,land which the theythe could

I theby case,the to flow Asrightacquire prescription. understand
that gainedin on the trial thanother title was shown the defendantsno

Reporter.Co.,Franklin 49 N.*State Falls H. 256.v.
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by adverse possession, or from in and havingbeenhaving possession
maintained damthe for defendants,more than If thetwenty years.
or those under life,whom in forwere tenantsthey claim, possession as
for years, or will,at could not in reason ofbyprescribethey themselves
the imbecility of in estate musttheir estates. A aprescription que
always be laid in the who is in a 2 Blk. Com.seized feeperson simple.
265. But it drawn,case,from as that defendantsappears the these
and those under whom claimthey have adverseacquired by possession
for more than of this atwenty years suit,before the commencement
title, not only dam,to but isthe to the land which it situated.upon
They have been in not as whopossession, tenants under others claimed
to own the fee, license,nor under but their has been contin-possession
ued, adverse,and that under a of withuninterrupted, is, claim theright,
acquiescence and of the is takenknowledge owner. The thatposition
the defendants could not land bya to flowacquire right the plaintiff’s
prescription until hadthey first gained a title to the land which theupon
dam is located, ;either or inby grant or, words,adverse otherby possession
that they could not acquire a to maintainto flow and a theirright right
dam on the land of a third at But no authoritythe same time.person
is cited in thisofsupport The erection of a dam theposition. upon
land of another, and it for ofmaintaining twenty yearsthere a period
with the acquiescence and of andknowledge land,the owner of the the
continued, of the land under a claim ofuninterrupted possession
right for andtwenty years, all the the landduring flowingsame period
of a third person onabove the with his andknowledgestream acquies-
cence, must for suchunquestionably gain a title adverseby pos-person
session to the land upon located,which the dam is and a right by pre-
scription to flow the land of such third above onsituated theperson
stream.

Cushing, C. J. It case, it,from the as I understandappears that
the defendants were in of of ofpossession some the shores theportion
pond theadjoining and ofhighway, also the dam in the high-situated
way. Such possession is evidence of in fee ofprima ownershipfaeie
the land theadjoining and also of in ofhighway, fee theownership
dam, to thesubject easement of in Until,the thepublic highway.
therefore, evidence,is shown tosomething the of thisdestroy effect
the defendants are to be taken to be the in ofowners fee the dam
by which they land;have flowed the and this seems aplaintiff’s
sufficient answer to the that notobjection, the defendants are suffi-
ciently owners of the dam byto aacquire right possession.

The of Bordencase v. 24 isVincent, 301,Pick. sufficient authority
to show that the instructions of werecomplained right.

In to the ofregard Marshall, is,evidence the whether liis.question
statement that he claimed the to flow wasright relevant to the matter
in issue. It to tome inbe contradiction to the testi-appears directly

ofmony Dolloff. The of Dolloff tended to thattestimony show the
defendants did not claim the to flow to the of theright height present



448 v. MARR.BROWN [Carroll,

dam. The in issue was hadpoint not whether Marshall made certain
statements from an could made thatwhich inference be the defendants
did claim,not but towhether the inference be made was true.sought
The evidence of Marshall in to this. The tes-exactlywas opposition

of was,Dolloff not that the had madetimony defendants not public
didclaim, but that not andclaim, it was to contradict thisthey proper

by the of Marshall.testimony

concurred.Ladd, J.,

verdict.overruled, and on theExceptions judgment

Brown v. Marr.June 2, 1875.

ce.Trespass —Eviden

The owned and a barnplaintiff occupied and nine ofmows therein.hay
He the M., defendants,sold mow to oneeighth and the ninth to the

a ofwho the barnoccupied portion by their horses with the plaintiff’s
The claimed that the fed their horsespermission. plaintiff defendants

the otherfrom seven mows. The to showdefendants’ evidence tended
that much of the hay purchased by them was of such thatqualitypoor

Held,horses nottheir would eat itit. wTas for the defendantscompetent
that the inhay mow, M.,to show the also ofeighth bypurchased being

thequality, told M. that him waspoor plaintiff hay bythe purchased
not,if ithay; but was he sevengood take from the othermight hay

mow,to make for themows defective in the and thatup hay M.eighth
so,did as to account thefor in a manner consistenttending haymissing

thewith defendants’ assertion of their innocence.

Trespass, for and andbreaking close,the tak-entering plaintiff’s
Plea,and ten ofing carrying away issue,tons thebay, &c. general

with a brief ofaccompanied statement license from Itthe plaintiff.
in that defendants,evidence theappeared plaintiff,of theby permission
a barn of the described■occupied plaintiff’s, situate the premisesupon

1871,in fromwrit, December, 1870,the to which time theJuly, during
defendants in said barn several The had in saidkept horses. plaintiff

ninebarn mows and one of andscaffold The scaffold mowhay.
•next on the eastadjoining were the Thepurchased by defendants.

nextmow the one defendants on the eastadjoining by thepurchased
purchased bywas one Meserve. The introducedclaimed andplaintiff

evidence to show that thattending the defendants’ horses so tiedwere
fromthey hay mows,eat his other seven and defend-were fed theby

from theants of the other seven mows.top


