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was tliat it ifnecessary sliould be continued it was to tried a jury;be by
but theby rule of court the had not a to the continuanceparty right
for that in-unless he furnished hepurpose, an affidavit thatshowing
tended to ahave in tojury trial, and what he expectedparticulars

thechange result. It was not bereasonable that the cause should
continued, unless the trialparty really jury;intended to have a by
and reasonable,it was if didvery intend,he so that the other party
should know what thewere matters to be tried.

It was no on the furnish hishardship defendant to be tocompelled
affidavit according to rule.the

Ladd, J., concurred.

The defendant’s should overruled,be and there should beexceptions
on theJudgment report.

School 6District No. in v. Carr.AndoverJune 8, 1875.

Waiver schoolIncompatibilityof of ofnotice— offices—Dismemberment
districts.

aentitled to noticepartiesWhen of of the selectmen and schoolmeeting
act acommittee to for a in theupon petition lines ofchange adjoining

them,districts before and make no the to theappear at timeobjection
notice,of the such is a waiver ofsufficiency appearance all toright

andnotice, of all to the of the same.exception regularity issuing
ofThe offices selectman and school committee are not incompatible, but

held thebe at same time themay sameby person.'
ofvalidityThe of the action the andselectmen school committee in

the lines districts,ofchanging school new dis-adjoining constituting
tricts, or the whole partor of anuniting any district to adjoining
district, thedoes not correct ofdepend upon the debtsapportionment
and of the districts so affected.property Such apportionment may

time,be made at the same or it be effected anmay by independent
proceeding.

Trespass clausum the infor closefregit, entering plaintiffs’quare
Andover, December, 1872, and andsaid downtearing destroying a

school-house to the district. There was also a count ofbelonging tres-
de and andaway,bonis for tearing down, carrying converting topass

their own use said house.
facts the determiningThe were to for offollowing agreed purpose

thereon,of law without to eitherquestions arising partythe prejudice
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case,if should in thethey anyhereafter to to factgowish trial upon
or saidbywhether herein stated not. The close was never owned

butdistrict, district,school individuals in said and said school-houseby
erected thereon and theby per­was their and waslicense permission,

of said No. 6 insonal school 6. School districtproperty district No.
ahad been of districtAndover and theorganized privilegesexercised

more than five to and has anyears December, 1872, kept upfor prior
since thatorganization March, 1872,time. In the year commencing

G.Swett,the selectmen of Andover J.consisted of ElbridgeGeorge
and M. and AndoverEmery, Sidney committee ofCilley, the school

samefor the ofyear 30,1872,consisted said OnEmery. September
aby was and select­petition made to school committeeapplication the

ofmen of the town Andover to the of school districts Nos.change lines
4, and so6, 7, 8, 6,that No.among other a of districtthings portion

described, should be off become aspecifically partset on to No. 4 and
thereof; described,another portion thereof, set off on tospecifically

and still7,No. another alsoset Theportion petitionoft'on to No. 8.
the andasked committee selectmen to an equitable apportion­make

of andment the debts ofproperty districts, balance,said and find theto
any, equitablyif due from either andof the other,said districts to

the paymentorder thereof within a J.time to them.by Georgebelimited
ofoneSwett, selectmen,the was to saiddisqualified serve on applica­

; Swett,and on 7,1872,tion October said and as select­Emery, Cilley,
men, appointed one John E. of in anotherEmery, Andover,said living

named, Swett;district from those to act in of said and onthe place
said12,1872,October John E. and aEmery duly sworn,was record there­

Amade. notice of andof the time of on said wasplace hearing petition
8,October 1872, 1872,issued to take place 26,October saidbysigned

G.Elbridge Emery as school committee, Swett,and said G.Elbridge
andEmery, Cilley as selectmen. A was had after due noticehearing

and service thereof at the time and aandplace signedappointed, report,
said G.by Elbridge Emery, school and Johncommittee, E. Emery,

G. andElbridge Emery, said ofCilley, selectmen wasAndover, made
1872, and26, dulyOctober recorded. In this report they say, Upon—u“&c.,foregoingthe wepetition a at theappointed hearing,” school­

“in &c.,house school district No. 6,” and allheardhaving parties”
“ we” annex much&c., so of school No. 6district to school district

4 as the prayer forth;of saidNo. sets and so much ofpetition school
6No.district as the of this forth toprayer sets school districtpetition

in theNo. 7and same manner to No. This8. allcomprised the
“of districtterritory No. 6. alsoWe make an equitable apportionment

of 6propertyof the said school district No. (there no debtsbeing
“outstanding against the said district No. The and6) school-house

and toapparatus same,fixtures theappertaining heretofore belonging
said school No. 6,to the district shall the ofbe said schoolproperty

4;No.district and said school No.district 4 shall to said schoolpay
No. 7 the ofdistrict sum dollars withineight ninety days, and to said

district No. 8school the sum of seven dollars within fromninety days
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the date of this findday, 26,1872,October which sums we equitably
due from said ofdistrict No. 4 to the said districts Nos.-7and 8 : each
said districts shall collect and its all now dueretain to own use debts
to the same.” No.No other of debts of said districtcomputation the

nor6, other wasany made,of ever nor was thereappraisal its-property,
any school find­by the committee or selectmen of said town atattempt
ing any balances due from or to of said district No.equitable any part
6, as-aforesaid.except

The defendants claim that a valid vote of No. 4school district was
1872,-passed 8,December of andafter the the school committeereport

recorded,selectmen aforesaid had been made and the saleauthorizing
of house, fixtures,the and in district No. 6 and-that such-apparatus'

had,sale was and one of the defendants andbecame the' he''purchaser,
with the other defendants removed as hadhouse, &c.-, theythe the-

do,to in dam-right November,October or no1873, doing Unnecessary
Theage. case,-for the of this admits-that said school-plaintiff, purpose

4, 7,districts Nos. and 8 existence,,had for had a lawfulmany years
the ofvalidity these as-claimed and thatproceedings defendants,theby

ofthe removal the aforesaid and is the tres-house, fixtures,- apparatus
inmentioned the. writ.pass

If the action can-be anmaintained, auditor or referee- bemay ap-
courtby.the to assess trialpointed unless either elects adamages party

by jury.
writ,count deThe bonis was not in atthe but the:originalasportatis

return term it was' as- to theamendment,allowed an subjectjiro forma
;defendants’ and the whether such an amendment-­exception question,

could be allowed is aproperly transferred- that as partupon exception
of this case. Either inparty to refer­argument may refer the records

to inred the foregoing case.
The questions of law on the case were transferred-arising foregoing

from the circuit court this C.Eostek,.to court for determination, by
C.C.J.,

Barnard, for the Stats-.,, 233,cited Gen.- ch. 3plaintiffs, secs. and 4,-
1, sec. 14, 1868,ch. Laws- of 1,ch. sec. v. 1225, Crowell Met.Davis,

293, Petition 25 H. andGHlford, 124,N.- Ma v. 35 N. H.Conilie,Meof■279'.

JR,.defendants,for Mliot,the v.cited Ashuelot R. Co.Shirley, August
term,. 1874,- v.-Grrafton, term,Sanders District v.January 1872, School

1 Allen Act-of49, 1868, 1,ch. 24-26.secs-.Tapley,

Smith, J. 1. If notice,there was inany defect the it-was waived. The
record, which is made a of the recites that- schoolpart case, district
No. 6 itsby andappeared committee' clerk. It also recites-prudential
that several itsof voters were and that Itpresent, were heard.they
does not that was inappear any taken to theobjection any insufficiency
notice given-..that was The if- have insistedplaintiffs could, they chose,
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sucli as law such as isnotice theupon being given prescribes probably—
Stats.;in ch. or an238, notice,Gen. but want of insufficientprovided

it,isnotice, cured the entitled to noby objec-an appearance by party
tion on that account This isseasonably taken. toobeing principle

124;familiar to be Petition 25 N. H.questioned. Gilford, Goodwinof
Milton,v. ib. 458. The that the notice was insufficientobjection (and

whether it was mustinsufficient it is not to be over-necessary inquire)
ruled.

2. It is possible that there be such a state of that itmight things
would be in holdinginconsistent one office of tothe selectman dis-

atcharge committee;the same time the duties of school but ordina-
so,rily this would not and I thinkbe do not the two offices were

in state,this ofincompatible Bycase. the constitution this articles
93-95, persons certain officesare from otherholding prohibited holding
offices; but the office of selectman is not included in those provisions.
No statute the same from both offices at theprohibits person holding
same time. No sufficient reason has been and none occurssuggested,
to me, why maythe two offices not heldbe the same Ordi-by person.
narily there is no inconflict the duties to these tworespective belonging

If, however,offices. case,there is doubt in this it is toany theopen
inquiry whether the should not athave been taken the hear-exception

anding, must ;not be as and it isregardednow waived quite probable
that the action of and John F. aCilley ofEmery, constituting majority
the selectmen, Stats., 1,was ch. E.sufficient—Gen. sec. 14—-in case G.

is toEmery be as actingconsidered reason of his atdisqualified by the
same time in the officeof school committee.

3. The ofvalidity the action of this in thetribunal, annexing terri-
oftory district No. 6 to other districts,the three does not depend upon

the apportionment of the debts and If there be any defectproperty.
in the that was itapportionment made, can be remedied upon proper
proceedings. The statute does not thatrequire severing territory from
or toannexing territory district should be done the sameany upon

orpetition, at the andsame time as ofplace, the theapportionment
debts and assets of the districts affected such action is made.by By

Stats., 78,Gen. ch. 9, selectmen,sec. the school committee and upon
“petition, may the lines of andchange districts,adjoining may

districts,constitute new or unite the whole or of any districtpart
to an willadjoining district.” It be noticed that this is required

“to be 1868,done the ofBy 1, 25,act ch. sec. theupon petition.
“ selectmen,school andcommittee” whom district orby any dis-

intricts the or in united,same towns are divided oradjoining
or the limits anythereof in shall make anway changed, equitable

of and ofthe debts the districts affectedapportionment property
by such ifbalance,and find the due fromchange, any, equitably

ofeither said districts to of said and theany districts, order payment
of such Thisbalance within a time to be them limited.” sectionby
took the of ch. Gen.place 10, 78, Stats., requiredsec. which sucli

“to be made the schoolapportionment by committee, upon petition.”
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does notstatute as amended therequireThe madeapportionment to be
“ and it is quite that thepetition probable selectmen and schoolupon

without amight proceed,committee ofpetition therefor, under sec. 25
1868,of to such1 of the act make timech. at sameapportionment the
anyof district are changed bythe boundaries them underupon petition

9, be,of Gen. Stats. Butsec. however that I78, may nothingch. find
that makes the ofvalidityin the their instatutes action suchchanging

a simultaneousupondepend apportionmentboundaries of the property
such districts.and debts of

aamendment,4. The newadding count de bonis wasasportatis,
It clearlyreceived. comes within the liberal ofproperly provisions

toin regardour statutes amendments. The form of isthe action not
identitynor is the of the cause of actionchanged, destroyed. Hurd v.

ante, 21.Chesley,

J. ItLadd, seems clear thatquite any in thesupposed insufficiency
of Octoberhearing 26,notice for the must1872, be as curedregarded

of the plaintiffs.the appearanceby
of any legalI am not aware obstacle to prevent the individualsame

and atexercising theholdingfrom same time the two offices of select-
committee.and schoolman

validitythink the ofI do not the inand,judgment,.dismembering,
district No.effect, 6,annihilating depends upon whether the tribunal

not,or did atit did the same inrendering time, dutytheircomplete
anby making equitablethe premises apportionment of the property
isdivision theand debts. The andprincipal thing, the apportionment

two actsThe arean incident. independent, torelationthough having
ifand thesubject-matter;the same committee and afterselectmen,

division, orneglectthe refuse to anmaking make orapportionment,
requirementthe offail to withcomply the law in that ampleregard,

thewherebyat hand rightsremedies are of all persons mayinterested
I am of opinion that,secured. bybe the of the school com-report

selectmen, district No. 6andmittee ceased to for theexist, except
in Gen. Stats.,mentioned ch. 78, sec. 24.purposes

concurred.J.,C.Cushing,
Case discharged.


