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June 15,Harriman v. Park. 1875.

Deed-p*7"- Acceptance.I-eservation—

land conveyed•77’iorc is oy with a reservation that thedeed-poll, grantee
shall maintain suitable fences linedthe of the andupon premises, the
grantee deed,the he is bound theaccepts to perform service.

H. conveyed a tract landby of to P. and D. The deeddeed-poll con-
tained the “And theclause: said to buildfollowing andgrantees agree

inkeep fence,a suitable on therepair andwesterly southerly sides of
said last described at their own P. and D.premises, subse-expense.”

landquently conveyed parties,the to third after H.which died. His
executrix P. and D. to recoverbrought assumpsit against damages
which accrued reason of the fenceby being out of as afterwell asrepair,
before Held,the death of the that the executrix couldgrantor. maintain
assumpsit to recover the that accrued the deathdamages to of herprior

also,Held,testator. that and D.P. could not defeat her to recoverright
by the ato thirdconveying premises party.

Assumpsit. The writ is dated and the19,1872,October declaration
“ defendants,asis follows: In a of the case for that the atplea Ply-

mouth aforesaid, on the tenth in1869,ofday August, consideration
them,that said in full todeceased, life,then would andgrant convey by

and sufficient deed of of landgood a certain tractconveyance, situate
in inWarren said and to build andagreed incounty, promised keep

a the and ofsoutherlysuitable fence on sides saidrepair westerly
atland their own and avers that saidthe the de-expense; plaintiff

in did andceased his lifetime to said defendantsgrant convey said
wit,land, and deed of to onby conveyance,sufficient the tenthgood

in1869, deed, form,of commonday August, by warranty particularly
said land. Yet said defendants have not builttherein anddescribing

and in a on the andwesterlymaintained suitable fencekept repair
land, to do saidsoutherly though bysides of said sorequested deceased

lifetime,his and said executrix since his decease.”byin
10, testator,Harriman,1869, the and said RuthJames Har-August

riman, with full covenantsdate,their deed of that ofjoint jointby
inlands Benton to said defendants. Imme-warranty, certainconveyed

of the and before theafter the habendumdiately description premises,
“clause, wit,to and the saiddeed, granteessaid is the followingin

thein a fence on andwesterlyto build and suitablerepairagree keep
ownlast described at their expense.”sides of saidsoutherly premises

the same contractevidence to orproveThe offeredplaintiff parol
clause,to in said and the defendantsas the one referredagreement

if Soon aftersaid could be furnished competent.admitted that proof
all hissaiddeed, August 21,1869, Dickey conveyeddate of saidthe
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interest in said lands to said inPark, afterwards,who the same year,
15,1869,November sold and lands to &conveyed the same Knapp

Putnam. Neither nor Park had whateverDickey has ever interestany
in said lands since their said conveyances. James Harrimanrespective

1,died 1870, and said his execu-September dulyRuth was appointed
trix. The admitted that wasplaintiff a suitable fence built said-byihe
defendants, and in untilkept after Park’s said torepair conveyance

& Putnam, but claimed toKnapp recover which accrueddamages by
reason of said fence out ofbeing as well after as therepair before
death of said ItJames. was the that thebyadmitted defendants

hadfence been out of everrepair since the said Park’s toconveyance
& Putnam, andKnapp that reasonby thereof accrued bothdamages

before and saidafter James Harriman’s decease.
The parties that if inagreed the of the court the fore-opinion upon

facts the actiongoing could be maintained, shouldthe bedamages
assessed anby auditor to be court,&emdash;neitherthe toappointed by party

inbe prejudiced any future in thisproceedings case admissionsby any
incontained said agreement.

The raisedquestions theby caseforegoing were transferred to the
law term of the court forsupreme determination.

Barnard, for the plaintiff, cited 1 Ch. Pl.,ch. 11, sec. 8 Am. ed.),(9
xii, ib., ib., 1,ch.p. p. 119, 2, 108,sec. 42,3 v.p. HatchEsp. Rep.

54,Crawford, 2 Porter 510,Goodivinv. 9(Ala.) Gilbert, Mass. Parish
516,v. 3 Gray 183,v.Whitney, 16 v.Plymouth Carver, Pick. Blunt

2 Mass.Melcher, 228, B. 602,5 & C. Holbrookv. Pick.Bullard, 10
68, v. Hoskins, 14 Johns.Ackley 374, Burbank v. 48 H.N.Pillsbury,
475.

G. F. Putnam, for the defendants, Plummer,cited Plummer v. 30
558,N. H. Lane v. 320,43 N. H. Burbank v. 48Thompson, Pillsbury,
475,N. H. Hill,Newell v. 2 Met. v.180, Parish 3 516,GrayWhitney,

v. Carver, 16Plymouth Pick. 183.

J.Smith, 1. The defendants thatobject the form of action is mis­
conceived. The well considered case of Burbank v. 48 N. H.Pillsbury,

is an475, inauthority directly thatpoint, will lie in aassumpsit case
like this. “A whendeed-poll, accepted by the becomesgrantee, the
mutual act of the and aparties, onstipulation, the of the grautee,part

it cannotthough be declared as hisupon deed, force of hisyet by ac­
is a validceptance contract on his apart maywhich boby right

orreserved orgranted, upon which a suit be maintained.”may Newell
v. 2 Met.Hill, 181. “As a general rule, where land is conveyed by

certain dutiesdeed-poll, being reserved to be as no actionperformed,
lies theagainst deed,ongrantee the the maintaingrantor may assump-­

non-performancesit for the of the duties reserved.” v.Goodwin Gil­
*9 Mass. 514.bert, To the same ispoint Nugent v. 1 Met. 117.Riley,

* Reporter.Aud see Emerson Mooney,v. 50 N. H. 320.
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And the law isbyraised notbeingthe within thepromise statute of
v. Gilbert,frauds. Goodwin supra.

2. also that thedefendants action shouldobjectThe be brought by
the Harriman. The estate of theheirs of James testator not being

landhis in the on the southinsolvent, adjacenttitle and west vested in
his his decease, and not inuponheirs or devisees the executrix. They
were andentitled to the rents profitstherefore from the time of his

or thedecease, possession,and had the to theright frompossession, and
damagesafter Whateverthat date. accrued from the defendants’

inand theneglect keep repair fences,to make after the ofdecease
James did not accrue toHarriman, executrix;therefore his and she, as
his can recover forlegal representative, only such asdamages accrued

v. Plummer,to Plummer 30his decease. N. H.prior 558.
3. further that theyThe defendants wereobject not bound to main-

conveyedtain the their interest intheyfences after the land: that they
bound, duringwere so at least life of their grantor,the is clear. They

actto their of theby acceptingso do deedstipulated from the plaintiff’s
an to thatcontaining agreement effect,testator and they cannot be

to divest themselves of the burden whichpermitted they assumed, nor
to defeat the which inthey stipulated theright deed their grantor

to fences to be inshould have therequire kept at theirrepair expense—
a burden have been in thetheyfor which paid diminished pi-icepaid by

theirbythem for the title to a thirdconveying party.land—
orheirs deviseesWhether the testator’s can maintain an action

or foragainst assigns,these defendants their damages accruing sub-
of Harriman,to the Jamesdecease aresequent questions that do not

us,in now before andarise the case therefore need not be considered.
notThe in the deed does in terms extendstipulation to the heirs or

either and can be heldassigns onlyof to include themparty, hold-by
to athe be covenanting running with land.agreement the As the

of would be to aholding imposeresult so servitude the landupon con-
of the lands on south,in favor the west andveyed adjoining I should

construction,be slow the deed suchgiveto unless the soparties in-
; isintention to be fromgatheredtended which the language they

their and frommeaning,to the oflightemployed express surrounding
circumstances.

in0. J. The clause the from theCushing, deed plaintiff’s testator
is in saidto the these words: “And thedefendants grantees agree to

in a onfence,build and suitable the andkeep repair westerly southerly
of said last described at their ownsides premises, On theexpense.”

Gilbert,v. 9 510,of Mass. Pike v.authority Brown,Goodwin 7 Cush.
133, myand the other cases cited brother I thinkby Smith, that this

damagesbe for byaction maintained sustained the ofbreachmay the
Ilifetime;the testator’s findduring myselfcontract but unable to go

It to me that the actionany further. can be main-appears rightfully
tained the theby againstpresent plaintiff present defendants, the

grantees.original
30VOL. lv.
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notdoesin further. Itanyits terms does not extendThe contract
into favoror of or beassignsto bind the heirs the grantees,purport

assigns grantor. assuming thatforof or of the I see no reasonthe heirs
* Itnot said.to this intended here what havethe oarties deed have thev

that, permanentif had been intended to beme, agreementto thisseems
in favorbe borneland,a tograntedand to servitude on thealwaysbe

tohave takentimes, painsland at the wouldpartiesof the alladjacent
is, be-IItall this in some in theirway conveyance.have expressed
grantedthis beonlythat canlieve, settled,well easements likeenough

not cove-action is and; the fact that theby very assumpsitdeed and
contract, whateverauthorities,to shows that thisnant, theaccording

Sandford,it deed v.is not the of the defendants.may be,else Dyer
; v. 2 302.Gray9 Met. 395 Morse Copeland,

sohad and sealed defendantsduly signedIf this deed been theseby
accordingseal, still,the would have been covenant underthat contract

the covenant477,in Emerson v. 43 N. H.Bell, J.,to C. Simpson,
and notof new land, pur­for the erection thebeing something upon

Toland.and not with theassigns,bind the heirs would runtoporting
followingcase, 16,is 3 in theCoke which occursthis point Spencer’s

thinga“But, bar,the atin case the covenant concernspassage:
made, newlyin the time to bewas not esseat of the demise butwhich

orexecutors,shall bind the hisafter, covenantor,built and therefore
theadministrators, and not the for will not annexthe lawassignee;

v.in EmersonBell, J.,to which hath no C.being.”covenant a thing
“ shouldon thatthe deed was condition the granteewhereSimpson,

con­landand maintain a fence on the line thebetweenkeepforever up
fol­land,” theease,and to usesreferringthe grantor’sveyed Spencer’s

it if concerns“Where was resolved that the covenantlowing language:
tomade,in esseat the of demise but bea was not time thething which

wall on(for instance,land afterward to a newdone the buildupon
andcovenantor,of the the his executorspremises demised),some part

if was notadministrators, bound,would be but not heassigneethe
; a hadwould not annex covenant a whichthingnamed for the law to

then, necessaryto theIf, according authorities,no thesebeing.”
established, thissee,estate which I not stillof could be doprivity

land,the it run with thewould not run with neither couldcovenant
of his heirslands retained the intestate in favoradjacent by plaintiffs’

assigns.or
in athat,v. there is a case likesuggestionIn Burbank Pillsbury

ina would enforced subse­that, equity againstbespecific performance
notice; and of Tulk v.with the case 7 Phillipsquent purchasers Moxay,

bar, itIn the case at would be in the firstnecessarywas cited.774,
to a If,the deed before enforcing specific performance.reformplace

court,the anaccordingan to ofinvestigation principles equityafter
which inwith all the throw aroundsafeguards proceedings equityand

it should be found that this to re-oughtdeed beinvestigations,such
Brown,Mooney, 318, 319, 320,N. 42317,Emerson 50 H. and Fellows v.*See v.

Repoetee.366.N. H.
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formed, to a whichand that the intended make contractreallyparties
should in the hands of subse-the landpermanently charge conveyed,
quent and in favor of the orpurchasers, assigns owningheirs the

it would a case.adjacent lands, verymake different
I do infind in made v. Pills­not much force the Burbanksuggestion,

that it that has had his formust be the thebury, grantee paypresumed
Ifincumbrance of land. con­claimed in the reduced the theprice

struction of it it didsettled,the deed were and were determined that
create a land,incumbrance on the the wouldpermanent suggestion be

consideration;forcible that an had been taken intosuch incumbrance
but when the in of the contract,matter hand is the constructionvery
we cannot foranythingassume that has been than the par­more paid
ties bargain.intended in theto include

There is that theone further consideration. Admitting agreement
inserted in deed was to I thinkby be,this intended the as itsparties
terms a toimport, merely matter, bybe thetemporary performed
defendants and their for the ofconveniencepersonal representative,

grantorthe he should to land,while continue own the there would be
no on account of statute of Itdifficulty clearlythe frauds. would be
no agreement infor interest it would beany land,the and an agree-
ment inwhich be In thisyear.one wouldmight performed view, there
be no about the statute of frauds.difficulty

In Brown,Pike v. and that class of cases where the was asquestion
deed,to the right of action for not a condition ainperforming and

where the condition itself would have deed,defeated the the doctrine
was put groundthe of an as asupon implied wellpromise, upon the
ground that ofgrantor’sthe the hadpart agreement been performed.
And in v.Pike Brown it was said that areimplied promises not within
the statute of frauds. But in Leavitt,Atlantic Dock Co.v. 50 Barb.
135, cited in J.,Burbank v. ThePillsbury, said, acceptanceGilbert, —“
by aWorcester of theconveyance containing covenant in question was

to an hisequivalent on toexpress agreement the same.”part perform
The cases be as inmay where, Pike v.distinguished,perhaps Brown,

condition;the deed -was a and the court held thatupon a promise was
promiseimplied, from the cases when the is expressly written but

the instrument not and the ofsigned, the deed isacceptance held to
be evidence of consent.

In such cases there anwould be as itexpress agreement, seems to
me, for an in lands,interest and ancertainly agreement not to be per-
formed within one and notyear, the to besigned by charged.party
This would clearly be within the statute of frauds. In the case of

Smith,v. N.46 H. it was aEmery 151, held, after fullvery discussion,
that the notcontract was taken out of the itsby performancestatute
on one side.

I cannot see, therefore, contract,how this if tointended be perma-
nent, and run landwith the against and in favorsubsequent purchasers
of the grantor’s heirs and assigns who afterwards ownmight adja-the
cent could from the ofland, be saved statute of frauds.theoperation
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maintained, either byIf these are no action beviews couldcorrect,
theirexecutor,heirs or of or his for benefit.the assigns bythe grantor

it be maintainedreasons, mayBor to me that the actionthese appears
the testa-duringto recover for of the agreementthe breachdamages

tor’s but not forlifetime, breaches afterward.

tomaintain this actionLadd, mayJ. I that theagree plaintiff
DickeyPark andbyrecover as was caused the failure ofsuch damage
onto or to and in a suitable fence thebuilt,build cause be kept repair,

the deedsoutherly byand of the land to themwesterly conveyedsides
If itJames Harriman. wereAugustof the lifetime of10,1869, during

further, an incum-and whether that deednecessary byto determinego
or in favor ofbrance was the landservitude imposed upon conveyed,

fences, as nowtolands,the with theadjoining respect maintaining
I to the deed.advised, should doubt that could givenwhether effect be

case,But the not the if such construc-question because,is raised by
in of the heirsdeed,tion were to the the suit must be the namegiven

or this time.not, therefore,devisees. It need be considered at

must bethe of the an auditoragreement ap-toAccording parties,
to theassesspointed plaintiff’s damages.

discharged.Case

16,June Heywood v. Hartshorn.1875­ .

note lost—Interest.againstIndemnity
note,a secured a to himmortgageThe ofpayee negotiable promissory by

state, state,land in the with himbeyondof situate this moved taking
died a citizen of another state.the note and and afterwardsmortgage,

Held, upon suitable to theadministrator, indemnitythat his furnishing
on of said note andany mortgage byclaim accountmortgagor against

thereof, a to forecloseholder maintain bill inbonaany might equityfide
note and had lost and couldthe beenalthough mortgagesaid mortgage,

not be found.
thereon,duemaker of to paythe a note the sumpromissoryoffer byAn

nota the or is in a sit-reasonable condition which holder refusesupon
fulfil,is sufficient of interest.uation to to thestop running

Lancaster,in of in saidequity, by HeywoodWilliambroughtBill
Baldwin,as and of Nathanadministrator of the estatecounty, goods

in said a certainStratford to foreclosecounty, mortgage uponoflate
intes-in the todefendant theStratford, by plaintiff’ssaid givenlands


