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J. evadedSMITH, 8,The of of cannot beprovisions 1867,the act ch.
state,the of a of thisby leasing railroad theby legislaturechartered

byand within tolocated the railroad charteredstate, a corporation
and located in for thebeing publicanother state. Railroads designed

sub-accommodation, like at all timesother are andpublic,highways,
146,to of sec.Stats.,the control the Gen. ch. 1. Whenject legislature.

aofcontrol, otherwise,a orforeign byobtains the leasecorporation
by legis-which owes its a thecorporation exiátence to charter granted

state,lature of this it must agreeablysuch domesticoperate corporation
aslaws,to the of our such restrictionsand in obedience toprovisions

the fit to It is to suchlegislature may see difficult see howimpose.
thoseforeign can or thangreater rightshave othercorporation any

to the to it has succeeded. It wouldgranted whosecorporation rights
andindeed,be if a couldstrange, foreign obtain possessioncorporation

control oflegislatureof a indebted to thecorporation for its existence
this at its authority.and the same time fromstate, claim exemption

I in case.concur the the in theviews otherexpressed questionsupon
Rail­The for mustdiscovery be denied. Currier v. Concordprayed

N. H. 321.road, 48 But
must heoverruled.The demurrer

Wentworth v. Portsmouth & Railroad.DoverAug. 12, 1875.

land-land cl. notLetting maintainableupon byTrespass qu.of shares—
lord continuance term.during of

for state,The a establishesusual contract of land in thisletting sharesupon
of landlord and land andthe relation tenant of thebetween the owner

contract, into the thepossessionthe other that the of issoparty right
latter.

clausumguareA maintain an actioncannot,landlord ofordinarily, trespass
the con-duringthe demisedfregit entry uponfor an premisesunlawful

tinuance of the term.

foundreferee,This was sent to a who the &Doveraction Portsmouth
in the of $25,Railroad and assessed sum and founddamagesguilty,

ofJones the the spe-not referee statedBy request plaintiff,guilty.
law,all of and all factquestionhis ofcifically mattersrulings upon
andfound which are hereto annexed made of this case.partproved,

said were transferred toThe thequestions arising upon report superior
Smith, J.court for bydetermination

REPORT.

“ * * of therequestThe at the statesreferee, plaintiff, specifically
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bis all foundrulings ofupon of all matters factquestions law, and
proved.

“ This anis action theof clausum. Plea, generaltrespass quare
issue and a ofbrief daystatement. It fourththat, on theappeared
November, 1872, the duly incorpora-defendant railroad, beenhaving
ted, filed in the theiroffice of ofthe of state the locationsecretary
road within the limit thecharter,fixed in withby the and accordance
provisions of notthe statute in thatsuch case made and provided;
being toable thepurchase the overwayof for said roadright their
plaintiff’s land, to theonthey, December, 1872,the 26th of applied
railroad land;commissioners to the theappraise damage plaintiff’sto
that such andhad dueproceedings had,were of which the plaintiff
legal notice; werethat on February, 1873, damagesthe first of theday
appraised, and, on to1873,the 21st day February,of were tendered
the plaintiff, and he to wererefusing thereof, depositedthe sameaccept
in the officeof the of law. defendantsecretary state, to Theaccording
railroad having road,previously advertised for to build theirproposals
on the 18th day of con-November, 1872, that thethe directors voted
tract be awarded Pierce,to H. and on theGeorge 12,1872,December
president was authorized to behalfthe with said Pierce incontractsign
of the railroad, when he should per-execute a bond for faithfulthe
formance of contract;his 26, 1873,and on the contractFebruary
was duly executed. Thorne,On or whoabout December 12,1872, one

awas sub-contractor, Pierce,having assurance a contract from theof
contractor, called on the chief to know heengineer of the road where
should andwork,commence the out toboysent a toengineer point
him commence;where to and commencedabout the same time he
within the land,limits of road,the out,as staked and on the plaintiff’s
and continued with his men and con-teams at work for several days,
structing a road,culvert and of the thegrading some whenportions
plaintiff',having notice, forbid further work.his and heworking, stopped
The road had, to said ofprevious 12,1872, rightDecember obtained the

ofway all road,the on ofland-owners the theline their except plaintiff
and one other.. It his farmthat the was not onappeared livingplaintiff
at this time, but contract,the same was a tenant under aoccupied by
a ofcopy annexed,which is A.’hereto marked ‘Exhibit The defendants
moved nonsuit,for a and also asked the referee to find that the plaintiff

notwas entitled to inrecover, on the that he was not posses-ground
and hadsion not the to the of the inright ques-possession premises

action;and could maintain this refereetion, consequently not but the
motions,the and of-overruled the defendants Theexcepted. plaintiff

to show hadfered that he sums of in under-expended large money
draining and his and that the of Thorneby entrygrounds,improving
and his had his lawndestroyed,workmen the drains been seriously

his in Itand land and fences other wasinjured, injured respects.
however,not, claimed that railroad had con-the been improperly

or that had to thestructed, any land,donedamage plaintiff’sbeen
ofas from construction thenecessarilysuch resulted theexcept proper



542 v. RAILROAD. [Rockingham,WENTWORTH

theroad within the referee excludedthe limits of location: andthe
facts, theoffered, that, plaintiff'evidence and the foregoingruled upon

;could disturbance of theonly possessionrecover for thedamages —to
the defend-referee finds thatwhich the Theruling excepted.plaintiff

Thorne, and hadant to the byJones no ingave entrydirections regard
no in to it.knowledge regard

A.‘•'exhibit
“ Wentworth, owner,as and William L.The H.Markundersigned,

for thetenant, following agreement,Philbrick as have into theentered
tools,the half the stock and and the culti-purchase latter of one ofby
for fromvation of on shares one year,the owner’s farm of Riverside,

1, for,and orSaid is onApril pay1872: Philbrick to(1) purchase
on at1, 1872, farm,before of stock then said aone half the liveApril

chosen,valuation as tomutually exceptto be made by appraisers
viz.,the ofthe which taken at rateJersey stock, purchase,is to be

animals;for four if retains one of thesaid Wentworthor,$400
$300; carts,all the wagons,cows at his residence, then at (2)

and said Philbrick to payand tools toimplements, be appraised,
value, said Wentworthcash for one half of them at the appraised

itslease or renewals ter-to thisbuy them back shouldagreeing
then to beat valuationdate, made,minate within its afive ofyears

valuation,first and due con-due reference had thethen tobeing
inshall have been use sincesidei'ation for the time the samegiven

valuation; half the grass-seedfirst to for onesaid Philbrick pay(3)
season, for half the amountinto thethe oneput ground during past

the manure thefor and for one half onrockweed sincepaid bought July,
fields, yard,in in orfarm on in the the1,1872, pen,eitherApril heaps

at; to cash ancellar, pay ap-at said Philbrickcart-loadper (4)$2.50
1,on handproduce Aprilvalue for half of so much of farmpraising one

time;harvest saiduse the nextas be for farm beforemay required (5)
taxes; theall each of heretoPhilbrick to one halfpay partiesof (6)

stock, seed, andtools, manure, which theyto half for allone livepay
; manure made or tobought1872 all1,aftermay purchase April (7)

toto deemed be effective forthe and all beland, boughtbe put upon
that,so in case of terminationfrom time ofyearsthree purchase,

shallsaid Philbrick be re-anyof the renewals of(or it),lease
manure,this for his for exceptingfunded on basis cash expenditure

lease, histhis and ofsea-weed, consequentlyfor and on termination of
at the same rate perfor barn manurehe shall be clearoccupancy, paid

as nowhand,half all on hecord,of a for of then pays,load half one
;ofthird, that hand at commencement occupancyas article for onper

sa,id thorough as iton farm in samecarryPhilbrick to the manner(8)
consent,no stock without owner’s toheretofore, keephas been to sell

fences, and tear underand in wearroads, tools, good order,buildings
majbe cut such asexceptno trees whatever tocareful use excepted;

foito Philbrick with the fuelowner,out saidby supplybe thepointed
histo ex-his farm. Said Wentworth reservesuse on the (9)family
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carriagé-half of theelusive and oneuse the west half of tlie farm-house
anyatrightsalso thehouse, thereto,with all the ofrights ownership

acase justin whichtime of theto sell or the wholeany place,portion
therebyin he shouldPhilbrick casecompensation shall be made to said

ofon or suchit, partsustain loss, for labor or manureany expended
ofthreeyear,it. eachNot than shall be plowedless five acres(10)

haveshallwhich Wentworthshall and of which saidland,be new one
Phil-Saidthe to landright select from heretoforeany plowed. (11)

for allfarm,said to paybrick his toto whole attentionagrees give
Went-to saidlabor and deliverto it and to overrequisite keep up, pay

halfor onestock,worth farm andone half of all the of saidproduce
sametheall of assuch,of salemoneysthe he receive from themay

renderedto besold,become or and amay equivalentmarketable just
whenfor not soldall Allfamily.consumed hisproduce by produce

Inaccount.ready, to be stored in the barns or cellar for joint (12)
foregoingtheof and ofconsideration the true faithful performance

oneand benefitsaid is his sole usestipulations, Philbrick to have to
ex-half of all and its growththe farm or stock the woodproduces,

his under this lease.cepted, during tenancy
Portsmouth, 20,1872.January

Signed in duplicate,
WENTWORTH,MARK H.

L. PHILBRICK.WM.

March for one24, year.1878. Renewed the within
Signed,

WENTWORTH,MARK H.
L. PHILBRICK.”WM.

O. R. Morrison and for theGoodall, plaintiff.

Hatch and for the defendants.Frink,

In H. there is an elab-Ladd, Robinson, 550,J. Moulton v. 27 N.
shares,orate of landdiscussion, Bell, J., lettingof the contractby upon

and tothe relation established between the withthereby parties respect
and of raisedthe of both of the land itself theright cropspossession,

upon are,it term. The conclusions there reachedtheduring general
tenant;that of landlord andcontract the in the relationthe puts parties

common,that as made tenants into the to be aredivided, theycrops
in theland,and as to the the of is vestedright possessionexclusive

seentenant. of these views bemayOn 557 he The effectsays,page —“
land,in to wherethe two most common of relatingcases contracts

letting oncase ofThe first is thethey ordinaryseem applicable.
tenant, having,is aThere, hold,shares. we that lessee properlythe

ofothers, possessionas his well as theordinarily, landlord asagainst
thatthat relation.” He showsland,the and the out ofrights growing

caseshave decidedexists in the of courts whogreat diversity opinions
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statedsort,of this in thesubstance,but finally adopts, propositions
ofthe partiesabove as the basis which rightsmost satisfactory upon

out of such contracts can be determined.growing ¡
Phil-­andthea the contract between .plaintiffcareful ofUpon reading

re­thein so far asthat, regardsbrick this I am to doubtcase, unable
land, re­is to bethe itof to ofspective therights parties possession

letting uponof acontractgarded ordinaryas no nor than themore less
andwith a general possessionshares. All its are consistentstipulations

such posses­withtenant,of land the and inconsistenttheoccupation by
farmtheas to howtrue,sion It is ai’eby the lessor. there stipulations

farm­half of theon,shall and as to the westbe carried an exception
andof the woodand half of as well ashouse one the carriage-house,
thethe restits that as toclearlyBut thesegrowth. implyexceptions
metolessee; and it seemsof was transferred to theright possession
ininstrument, togetherthat no fair the whole readconstruction ofby

ofv. that thelight right posses­the of Moulton can it be heldRobinson,
Thisin thesion, plaintiff.as to the not remainedexcepted,premises

an actionmaintainlandlord canus to the whether thebrings question,
thetoandof clausum for anfregit, entry upon injurytrespass quare

uponland that the authoritiesundoubtedlythe term. It is trueduring
It isunsatisfactory.andthis of this state are conflictingpoint-outside

Jackson, 11 Mass.v.to cases of Starrsufficient, to refer theperhaps,
468,511, Webster,3 Johns.v. 1 Johns. v.519, Arnold, TobeyCampbell

Robinson,v.J.,to in Moultonby Bell, supra,and the cases referred
in othermay juris­stand558, 559. But however authoritiesthepp.

in this statedictions, asI think the is to settledquestion regardedbe
followed167,v. N. H.Nesmith,into the Anderson 7adversely plaintiff
both thecase,306. In the formerRobertson v. N. H.7by George,

to and commentedYork are referredNew and Massachusetts decisions
latter,on, and In theand the New York doctrine approved adopted.

maintainthat a landlord cannotwhile it was held to be the rulegeneral
tenant, itin of afor an land while thetrespass entry upon occupation

evenof action is in fact proper,is left a such formwhetherupon qucere
where, to the rever­an of a character has been doneinjury permanent

wewhole,thesion. In Anderson v. Nesmith the court say, “Upon—
to sustaina for yearsto 1-60000116 the of lessorrighthave been unable

with that actualhis is in thewhile lesseetrespass possession, principle
action.”is to maintain suchnecessarypossession

533,Glue, resting upondoctrine of such as Coxv. 5 C. B.The cases
inhaveLitt., might applicationthe stated Coke 4by b.),principle (Co.

that a letting uponthis it in this statesort,cases of were not held
terree,of the restrenamthan a grantamounts moresomethingshares to
I amRobinson,v. supra.a land Moultonnamely, demise of the itself.

inrecover thismaytheto see how it can be held that plaintiffunable
cases that havestated, overrulingof the facts withoutuponform action

thisas law of state.been the settledlong regarded
of toview, damageIf I am in this discussion the rule ofcorrect any

be would be premature.applied



545August, WENTWORTH v. RAILROAD.1875.]

andCushing, J.C. the plaintiffWhether the contract between
in whichandPliilbrick, lease,which in the last athey sentence called

the in whichrelation andtenancy,established between them is acalled
toPliilbrick it seemstenant,is called a shares,be or not a letting upon
ofmo that contract,this to thePliilbrick, under had the right possession

land,the of reserved to the plain-so much it as wasexcepting expressly
“; and whichtiff I do not to the useexclusive,”see that the term applied

com-the anyreserved a allplaintiff of of the at impliespart premises,
mon couldpossession contract,of fulfil histlio rest. Pliilbrick could not
not ofhave do andreasonable of what he had tocertainty doing

hewhat whichavoiding do,he not fullwas to and of the benefitderiving
had a wasright to his if hisfrom labor andexpect outlay, possession

“liable to be So, payinterfered with the theby plaintiff. expression
fromover,” toapplied the half of the or realizedmoneyof thecrops

sale,their theoxrather an andimplies ownershipexclusive possession
whichcrops he is to than a in common of thetenancy crops,pay,

which, would in had beenperhaps, be owned common when they
stored, as the contract on account.”required, “joint

The thetenant, then, entitled to the exclusivebeing possession,
cannot Theplaintiff maintain an action for that possession.toinjury

close, which is to have been not the close.alleged isbroken, plaintiffs
which,Those injuries, for the are suchcan recoverplaintiff damages,

as if done theby waste,tenant would be aby strangerand when done
are in the nature of waste. LaddThe cases cited brother showmyby

in case,that this state the must on and notremedy be an action theby
anby has,action of It held,I that thethink, beentrespass. always

form of action cannot is abybe an This doc-changed amendment.
fortrine which I never could see any reason, but which ren-very good
theders objection fatal to the plaintiff’s action.

Sjiith, J. The to inonly bo thisquestion considered case whetheris,
the plaintiff, referee,the evidenceupon reported by the can maintain

thinktrespass clausum. I he cannot.quare agreement intoThe entered
between the and,and Pliilbrick isplaintiff lease,called them aby under
the ofauthority Moulton v. the ofRobinson, relation landlord and ten­
ant clearly existed them,between and Pliilbrickentitled to the exclu­

possessionsive of demisedthe Wentworth not inpremises. was
norpossession entitled to the thepossession term of the lease.during

ofgistThe the action is disturbed inbeing possession,the and unless
possessionthe was inplaintiff the actual at timethe the wasinjury

committed, cannot be istrespass This well settled in thissupported.
Lane v. 320;state. 43 N. H. Chitty’s ;1 Pl. 3 Bl.175Thompson,

;Com. 210 and authorities cited Ladd.by brothermy

Case discharged.


