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toLiability t?’espassers.Fences—

unlawfullyA cattlerailroad is liable for done tocorporation not damages
de-in a thence its throughand roadspasture adjoining, uponescaping

railroad infective fenceswhich the is bound to keep repair.

Trespass to thebelongingon the for a of oxencase, killing pair
Plea, the gen-valued at dated 1874.plaintiff, 26,Writ July$250.

J., evidenceeral issue. At the trial before offeredStanley, the plaintiff
to thetending prove state of facts :following

andJuly writ,from till11,1874,On and thence date of the plaintiff
Perkins in in Eastone owned and common a certain closeoccupied

“ of one Johncalled the the farmYeaseyKingston pasture,” adjoining
whichS. and andseparated by fence, throughtherefrom aLamprey,
oxen,farm day,the defendants’ railroad. On that thepasses plaintiff’s

of Yeasey pas-with cattle said were in thetogether Perkins, lawfully
thatand to farm ofture, throughthence on the saidstrayed Lamprey,

farm,saidof andthe division-fence between theportion Yeasey pasture
inandsaid was alone law to buildby keepwhich boundLamprey

insufficient, divi-was of thebut which then that portionwhilerepair,
buildthe to wassion-fence which and said Perkins were boundplaintiff

in and S.sufficient. Prom the farm of said Johnrepair Lampreygood
and of one Lewisthe oxen cattle on to the meadowstrayed adjoining
who, the house ofon the drove them tofollowing morning,Lamprey,

Willie, lad ofsaid and Perkins his son aPerkins, directedthereupon
years to said whichage, along highway,nine of drive oxen the public

thefarm S. to house ofthroughled the of said John theLamprey,
do; in saidhis said son to and passing alongwhichplaintiff, attempted

of S. oxen escapedthe farm said John saidthrough Lamprey,highway,
in ran fromhim, 12,of andeight Julyfrom about o’clock the morning

tointo an of saidwaysaid unfencedhighway Lamprey, openprivate
saidand a offield, beingsaid thence across ahighway, leading portion
Thesaid one to said railroad.farm of about hundred rodsLamprey,

recover theand Perkins unable tostormy, boywas thevery beingday
andwaysaidalonghome. The oxen wanderedoxen, privatereturned

fence, railroad fromand the theirdefendants’field, through separating
outrailroad, beingon said fencefield,said to the track of —defendants’
12,of JulyA. M.insufficient,and about ten o’clockof repair, —and

locomotivethere struck and killed defendants’bysaid oxen were the
unobstructed,road. andwayon their Said wasprivate opendriven

thatknowledgethe to railroad. The had nohighway the plaintifffrom
ashad from his until were killedstrayed theyoxen afterpasturehis

thedefendant then for motionnonsuit,aforesaid. The moved a which
andsustained,court the plaintiff excepted.
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thistoon case were transferredThe thequestions arising foregoing
court for determination.

theforMarston, plaintiff.

for the defendants.Match,

Smith, bound,J. Railroad are not at commoncorporations either
statute,or their roads forlaw to fence the benefit ofby trespassers, nor

v.land-owners. Cornwallany except R.,Sullivan R.against adjoining
161; 391;28 N. H. v. R. N.R.,Concord 47 H. v.Mayberry Chapin

57;H. v. R.,Sullivan R. 39 N.R., Woolson Northern R. 19 N. H.
;269 R. 21 N. H.R.,Towns v. Cheshire 366. The inmanner which

into the Johnthe oxen field of S. andplaintiff’s escaped Lamprey,
Lewisthence into the field of and to theLamprey, Perkins,house of is

immaterial. The case shows the cattle upon the in thehighway
care of a ofboy yearsnine from himage. They escaped theupon

and, them,land of unable toLamprey, being recover he abandoned
them and returned home. The evideuce tends toclearly thatprove

wrongfullythe oxen wereplaintiff’s land.upon Lamprey’s It was
no fault of thethrough defendants that the cattle fromstrayed the

ofthe close but it washighway Lamprey, from want ofupon proper
care the that they entered close.upon highway obli­Lamprey’s The

of the defendants to fencegation the line of their road extends only to
orowners to persons rightfully the adjoiningoccupying fields, and not

to trespassers.
The authorities this veryare aupon point numerous, few of which are

R.,—McDonnell v. N. A. R. 115 Mass. 564, v.MaynardPittsfield &
R., 459,M. R.B. & ib. Eames v. Salem & R.Lowell R., 98 Mass.

560, 90, LordRust Low, Wormwood,v. 6 Mass. v. 29 Me. 282, Jackson
v. Rutland & R. R., 25 Vt.Burlington 150, 1 Redf. on Railw., ch. 20.

Cushing, C. J. It from the thatappears case, the plaintiff’s oxen-,
after sundry finally arrived at the ofwanderings, house Mr. Perkins,

in withthe owner common the of the fromplaintiff pasture which they
theThe use of for ofescaped. highway the purpose thesending cattle

home to the was lawful. It iscertainly true,plaintiff that Perkins
in have hadmay not strictness to sendauthority the cattle home, or to

them in his Itretain own be that he had noyard. may toauthority do
them,with to turn themanything excepting into the highway; but he

well thatmight the would andpresume plaintiff adopt ratify liis act;
I think the court cannot treatand the act as unlawful as against the

railroad or thecorporation public.
v. 126,In Midland C. B.17 S. C. 33Railway Daykin, Eng. L. & E.

193, that,held,it was where a colt from a fieldstrayed upon a public
road, which was a not fenced,abutting upon yard ofthe.gate which
was, the of theneglect servants, leftthrough company’s open, and,
while the colt beingwas driven back to the field by the servants of
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railway,theuponthe it into the and thenceowner, yardescaped
liable.train, wereit theby companywhere was killed a passing

that was athatJervis, I can see no to doubtJ.,C. reasonsays,—“
South-westernIn London &lawful of Ellis v. Thehighway.”use the

the werecompanythatsimilar circumstances it was heldunderRailway,
hisandthe plaintiffnot for reason that ofliable, negligencethe the

the com­notwithstandingaccident,servants liad to thecontributed
of duty.pany’s neglect

inrightfullywereto me theIt that cattle of the plaintiffappears
not beingJohn S. Lampreythe and the ofwayhighway; private

there.accidentally it,intofenced, rightfullyand the cattle wereescaping
unless theofwmrds, duty,the was not in any neglectIn other plaintiff

want ofthroughwayfrom intohighway privatecattle the theescaped
whether theThis seem to theupon questioncare. wouldproper depend
care of thethewas to intrusted withboy Willie a suitable boperson

of themto take careoxen on that fact that he not ableThe wasday.
in theHowever, posi-offurnishes some evidence his incompetency.

that the juryis saytion in which the it tostands,case impossible
not contrib-didnegligencenot have found that themight plaintiff’s

in authori-case,ute to which toaccident, foregoingtheaccordingthe
ties, bethe would liable.defendants

isthat the roadIt is that assumesforgottennot to be this result
the landadjacentto all animals which are not onbound againstfence

to fence, notis boundas It assumes that the corporationtrespassers.
of animalsthe land-holder for the protectionandonly against adjacent

which are there underbut also all animalshim, againstbyplaced there
as tres-that to treat themsuch he would not be entitledcircumstances

passers. ”“true, that on the highwayIt is cases use the phrase rightfullythe
railroad iscorporationof those cases in thethey speakwhen which

liable; to limit their lia­but the of some of the cases seemslanguage
In the that railroad were ex­bility. companiesview of thesuggestion

asa and so to fence to thetrade, protectso boundercising dangerous
v.said,it was in above cited case ofMidland Daykin,thepublic, Railway

and that legis­the thelegislature,that the business w'as authorized by
that had secured to theconsidered beenlature sufficient protection

and lawfulfor of the owners occu­by safetythe thepublic providing
R.,R. 39in Atlantic St. L.So,of the lands. Horne v.pants &

it to440,H. is that of the arecorporationN. assumed the liabilities
asof the land considered land­land-owner,the and to the occupants

owners, R.,Eastern R. 35otherwise; in v. Theand not and Smith
the are spokenin the court cattle356,N. H. the ofalthough language

anddefendant withoutthe railroad the fault of thebyas onbeingof
still, was the railroad corpo­fault the the case betweenplaintiff,the of
land-owner; and what was said must be withadjacentration and the

that fact.toreference
remarked, of the statute —Rev.also be that themay provisionIt

Stats.,Stats. and Gen.146, 851, 46,ch. sec. sec.Stats., 6, Comp.
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the land-148,cb. to withagreesec. railroadpermitting corporations3—
owner fences,to to that it is the land-ownerseems indicateprovide

time,whose It is thetheprotection specially contemplates.statute
148, from thelanguage Stats., 3,of ch. sec. is somewhat variedGen.

former init is of those markedlaw, changesbut one the commission-
er’s as considered them verbal.report by merely

On whole, is, cattle,the conclusion that thethen, my plaintiff’s
found the notalthough they might by strictly speakinghave been jury

in sued forsuch sense that their owner could have beentrespassing
not so of ordamages, rightful occupantwere the the ownerproperty

of the land foras that the railroad were bound to fencecorporation
their protection.

The inanycase does not find want of the andcare management
operation of road. railroadthe if the cattle were on theUndoubtedly,

that would the want onwrongfully, not of reasonable care thejustify
of the to Ifpart defendants avoid them. there isinjuring anything

for the in Ijury off;this the nonsuit takenparticular, should, think, be
otherwise it must stand.

Ladd, J. I also think nonsuit rightly ;the was ordered in this case
and I conclusion on the that theplace by ground oxen were wrong-
fully on ofthe land John S. at timeLamprey they strayedthe there-
from line ofupon the the defendants’ railroad. It is ofbecause the
disposition of such animals to rove that istheir owner liable in trespass
if and landthejr go the ofescape upon another, without reference to
any faultquestion of or when thenegligence, except damage happens

anto owner who was bound to maintain theadjoining fence over which
they strayed.

The was inplaintiff no actual fault the offor theescape cattle.
inThey, first strayedthe ofplace, over that the divisionpart fence

which was bound to maintain. The did notLamprey plaintiff know
hadthey till after Thewere killed. remote cause ofescaped they the

cause,mischief—the indeed, without which it would notprobably have
happened the fault of in not his ofLamprey keeping theup part—was
fence; but thathow fact bear the ofmight questionupon Lamprey’s
legal liability oxen,for the loss of the beneed innot considered deter-
mining how the matter stands the andbetween theplaintiff railroad.
The cause of the fromproximate was,loss their the ofcontrolescape the
boy home,sent to drive them and their fromstraying the unfenced high-
way land.upon had to be ? I thinkLamprey’s right theyWhat there none
at all. had been takenThey by Lewis whileLamprey onup trespassing
his and driven tomeadow, the house of Perkins. Perkins properly
sent them towards home. the wasboyforward Whether of sufficient

andage to ofbe with the themcapacity drivingintrusted service home
seems to noof so farconsequence,me as the weregards question are

If the andconsidering. control,cattle becameescaped trespassers
while on way home,the it makes no difference whether it happened
through fault,the or theirnegligence of or otherwise.incapacity, driver,

/
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becauseand notrove; is on that ground,It was to and itnaturetheir
dam-thefortheir was liablethe that ownerof actual fault of anybody,

beyondlittlestrayedif had athey theydo.age Undoubtedly,might
law-beingtheythe an which werelimits of unfenced highway, along
theirwithor there growingfully driven, caughtand the grass grainup

“ benotsaid, the owner wouldmouths, as is sometimessnatchingly,”
con-escapedThey whollyliable. was what happened.But that not

todriver, andby theirentirely permittedtrol. abandonedThey were
“ landotherwas, waythe andas their naturewander,” upon private

lapsethethem, until, afterof with no one to even look afterLamprey,
railroad and weretwo the killed.hours, they strayedof upon

Lam-that wrongfully uponI show werereported theythink the facts
dutynotherefore,the owed theland; defendants, plaintiffthatprey’s

rightlythem, therefore,to fence that the nonsuit wasand,against
ordered.

overruled.Exception

Aug. 12, Brown v. Ellison.1875.

Detinue—Pleading.

which,The it is inmoney,action of detinue not lie to recover allegeddoes
to theterms, the defendant owesgeneral plaintiff.

;This is an action for detinue to recover a and the declarationwagon
“* *isasfollows: In an action of for that thedetinue, whereas plaintiffs

heretofore, wit, 1874,to on of A. D. atDecember,the eighteenth day
aaforesaid,Exeter were of certain one-horse of thepossessed wagon,

value of and todollars, thereafterwards,one hundred whichthirty-five
wit, on into and defend-the same came the hands of theday, possession

defendant, andant, by finding, yet the well theknowing premises
thethat same is the of the hath not as deliveredproperty yetplaintiffs,

do,same so to thealthough requestedthe to the but detainsplaintiffs
and fromstill withholds the same the plaintiffs.same

detinue,“Also, he, defendant,an of that andin action the render pay
the the sum of one hundred and seven which hedollars,to plaintiffs

to from them.”the and detainsplaintiffs unjustlyowes
a demurrer,The defendant filed and the causesfollowingassigned

: is no of inThere the firstthereof the nameddescription(1) property
declaration,of said its can be orby identitycount which ascertained

described,value assessed. The should soits claimed be(2) property
that, article,a for the the officer would be ableupon judgment specific

on execution,take the same and deliver it to the Theto plaintiffs. (3)
theallegeshould a demand for specificspecial property!plaintiffs

is notNo demand the ofalleged: action detinue willclaimed. lie.^


