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cli.1875,ofon this the legislature,lias been removed bypoint —act
ordertheI that35, agreenot now.need be consideredquestion—the

should be rescinded.

beenhaving1874Smith, The act ofJ. I am of the same opinion.
courtcircuitnext term of theat thethechanged, questionmaterially

thatreferee; andwill to thebe, this shall be recommittedwhether case
must be the of the act of 1875.provisionsdetermined by

discharged.Case

Aug. 12,Durham.Brooks Newv. 1875.

to cause.Attorney's pendingauthority refer

byAn refereeattorney record,of in an to aaction had been sentwhich
court, theorder ofof an reportin thesigned thatagreement writing

oftermfinal,referee should thebe and as ofthe was entitledagreement
the hisHeld, thatcircuit court to which the to be made.wasreport
client was bound suchby agreement.

Case, to recover for obstructionsinjuries occasioned, as byalleged,
1874,in a in of saidterm,saidhighway town. At the September

court, under thereferee,this action bywas order of to acourt referred
theystatute andof hearing,1874. He ofgave notice to the aparties

counsel,him, and theappeared before himself andbyplaintiff—the
inwasdefendants theirby hearingselectmen and counsel. While the

and en-progress, before the had his thereferee made partiesreport,
tered aninto asagreement follows:

February 1875.Strafford, ss. Term,Court,Circuit

BrooksCharles v. NewThe Town Durham.of
It is inWorcester, refereethathereby agreed, the of Judgereport

said case, final,shall be and thereonshallthat be renderedjudgment
at said term said court.by

BROOKS,CHARLES plaintiff.
HOBBS,FRANK for defendants.att’y

dulyThe his wasreferee made whichreport, for thefinding plaintiff,
court, on theandreturned to the plaintiff moved forthereupon judgment

orderedand defendantsreport, the elected a trial The courtby jury.
on and If competentthe thejudgment report, defendants excepted.

and the agreementmaterial to show under saidcircumstances which
thereto:was findcourt insigned, the facts relationfollowingthe

referee, theWhen thetogetherthe came to the case beforeparties try
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Hobbs,Mr.informedchairman of the board of selectmen of the town
refereeof thecounsel for the that it that thetown, reportwas agreed

and chairmanshould final. thebe Mr. Hobbs informed the plaintiff
thehaddid selectmenof the board of that not think theselectmen he

ofboardof theto make such an the chairmanbutpower agreement;
Hobbs,it, Mr.selectmen said town would to and thereuponthe agree

in his theby agreement.his direction and faith on part, signedgood
to make any agreementThe town had never authorized the selectmen

refer, final.to the of was to bethe refereewhereby report
onarisingIt of lawordered, Stanley, J.,was that theby questions

determina-the to court forcase be transferred theforegoing superior
tion.

Tibbetts,and for the plaintiff.Copeland

Hobbs and Hastman, for the defendants.

at thewhatLadd, J. If found the as to occurredcourt,the facts by
in determiningtime to be consideredthe was wereagreement signed,

Hobbs,I that Mr.the or of should inferconstruction thevalidity writing,
of chairmantown,as must to the view theattorney of the have acceded

toof agreedof the causeselectmen,the board of that the disposition
signedbefore hewas as town wouldby approve,the selectmen such the

did, fact,inbe,that homaythe in the he did. Howeverwaypaper
selectmen,as the oftown,it as for and not thesign attorney agentthe

in The ques-as argument.the defendants’ counsel have contended
antherefore, be, effect, attorney, by agree-anseems to in whethertion,

in formin court and suchin to madement which bewriting, purports
hissuit, bind clienta mayas to constitute of the record of pendingpart

to a of such suit.reference
au­andcases, where the poweran of our ownexaminationUpon

his client’sofan in andattorney management dispositionof thethority
to refer comesthat an agreementI am ofconsidered,case are opinion

Gilmanton, 520;2 H.v. N.Altonwithin of that authority.the scope
;H. 47933 N.Hoitt, 56;v. 14 N. H. Appeal,Hanson Spaulding's

say,—latter the courtcase,In thePike v. 5 N. H. 393.Emerson,
“ hisis binding uponto refer a causeattorneyanSo, byan agreement

case;thatofto the decisionwas necessaryremark notclient.” The
as to causesunderstanding pend­that to be thebut, generalsuch seems

Pars, and cases117,on141, 1 Con.Ev.,2 Gr. sec.court,in seeing
be judgmentshouldthat thereis,in conclusionMyreferred to notes.

on the report.

hasattorneythat anno doubtcan beCushing, J. I think there0.
Pikean action.to referan agreementhis byto bind clientauthority

therefore, whetherof nowas, consequenceN. H. 393. It5Emerson,v.
is enoughor not. Itactionto refer theauthorityhadthe selectmen

of the chairmanthesatisfied, by representationsthat the wasattorney
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of selectmen,the board of and there-that the would acquiesce,town
upon the thatsigned as Itagreement attorney. is of no consequence

town,the heselectmen directed it, because, as the of theattorney
should not have undertaken to act as ofthe the selectmen.attorney
I think, therefore, it must hebe held that in that agreementsigning
assumed the and that Thethe town isresponsibility, bound thereby.

ifevidence, wouldtherefore, admitted, of no consequence.be

J.Smith, The agreement which seek pur­the defendants to evade
toports 1875,term,have been entered into in court at Februarythe

and thus has a of suit, or,become the record in thispart expressedas
“in Alton v. 2 N.Gilmanton, 520,H. froma of the materialsportion

which the Woodbuht,record is to be made In case, J.,thatup.”
said, it,counsel,will un­not suffer nor their toclients, fromdepart—“We
less on to that mistake, fraud,evidence us the wasagreement bymade
or As of that kindsurprise.” here,is reasonnothing nopretended
appears why this should foragreement not be enforced. That counsel
the town had toauthority it,make by general retainer,virtue of his
does not admit of doubt. An attorney to noticemay objectionswaive
service, and formto of thethe writ—Alton v. heGilmanton, supra;
may waive the ofright ;v. H. heEmerson, may5 N. 398appeal—Pike
enter into which willagreements be held conclusive of theevidence
facts agreed to—Alton v. Gilmanton, v. Co.,Burbank Insurancesupra,

Railroad,24 N. H. 552, 390,Goodrich v. Eastern 38 H. v.PageN.
Brewsters, 184, 154 N. Ev., 27, 186;H. Gr. ansecs. he takemay ap­

probatefrompeal 479,the 33 N. H.court, Spaulding’s Appeal, —and—
may waive Hoitt,to anstatutory prerequisites appeal v. 14—Hanson

56; mayN. H. and, he or dis­generally, make admissions of factany
of theposition 34;suit his client Salk. 86,which could make—1 Tidd

and his to refer aagreement cause is his client—Pike v.binding upon
misconduct,Emerson, For his aany remedyclient hassupra. legal

against him—Bunton v. 40512, Balch,37 N. H. v.Lyford, Smyth
N. H. 363.

overruled.Exceptions

Lang Aug.v. Stockwell. 1875.12,

useSecret trust —Reservation chattel vendor.byof of

chattel, that thesale of a it as of theagreed part bargainthe wasUpon
sold,inhave the to the and about hisrightshould still use thingvendor

Held, anreservation,such abso-that inconsistent withbeingbusiness.
trust,a as to the creditorssecret from which fraudsale, constitutedlute

an of actual oflaw;inference and that the intentionvendor wasof the
not bethe would into.inquiredparties


