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knowledge that old about thehoy premises.there was a sixteen years
If athe beenlamb,had it haveboy mighta wolf and the horse abeen
want of orwolf, puttingwithout thecare toordinary go away chaining
the Iflamb in his attacks.some it would be safeplace againstwhere

ofit were found that ain the or the amendmentanywhere personcase
byaverage an interferenceprudence would not haveonly apprehended

thethe with to waterboy is, that he would attemptthe horse (that
wouldanimal), further, would foreseen that such interferencebut, have

be in somelikely to result in so that he to haveought providedinjury,
toway that occur,the would be groundinterference should not there

argue as heawaythat the inguilty goingdefendant was of negligence
did way pro-without in otherhorse,a the or someplacing guard over

I amviding is,for its As itin hisboyas the absence.safety against
can beentirely at itloss to understand what conceivable groundupon

of thesupposed that forthe defendant is the consequencesresponsible
boy’s act in yard.the horse loose into theturning

set aside.Verdict

Aug. 12, Vaughan Morrison.v.1875.

adminis-in actiontrusteedischarging byjudgmentPleading—Effect of
trator theof defendant.

instatement,trover,In an defendant alleging,action of the filed a brief
effect, assummonedbefore the of this suit he had been(hat bringing

the plaintiff’strustee in certain commenced by againstactions one B.
intestate, property;in he to be the samewhich was forsought charged

as suchhimsuits,that rendered indulywas thosejudgment discharging
was; pro-trustee ofthat the this as administratorplaintiffappointment

B., presentcured the for the thecreditor,same ofby purpose bringing
Held,action him the same the judgmentsfor thatproperty.against

of thein the did not constitute a bar maintenancetrustee suits to the
action, the partiesas neitherof inasmuchpresent by way estoppel,

must besame;nor the issue the and that the brief statementwere
rejected.

ofThoveR, defendant, theto for conversionthe recover theagainst
The defendantsaloon,in a and for a billiardand fixtures table.goods

fol-theissue, of whichstatement,the and filed a briefpleaded general
is alowing copy:

notice, action, thethat, of thisThe will take the trialplaintiff upon
on the eighththe defences: Thatfollowingdefendant will rely upon
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day of May, 1867, one G. two suits to be com-John Butler caused
menced in the county,court for saidsupreme judicial againstBelknap

as of said suitsWhipple trustee,defendant and said Morrison as one
inbeing the name for nine hundredof Alfred E. Tilton as plaintiff,

dollars, received,had and in the name of himselfmoney and the other
as received;for five had and thatplaintiff, dollars,hundred money
on the third ofday 1867, said Butler caused a similar actionJune,
to be in court,commenced the same in name of said Tilton asthe

;forplaintiff, had and oneight dollars, maneyhundred received that
the ninth day of caused a similar actionAugust, 1867, said Butler
to be in incommenced the same the name of said Tiltoncourt,
as for sixplaintiff, received,had anddollars, moneyhundred and

aupon note for five and dollars andhundred ninety-seven thirty
cents, said G.signed by and to John Butler & Co., orWhipple payable
order, indorsed;and said saloon andby them that billiardproperty
table were attached in actions,the writs said but were left inupon the

of saidpossession Morrison, ;who officer a receiptto the thereforgave
but said creditors to theirattaching elected pursue remedy against
said Morrison as trustee, mentioned,as hereinafter and thereby re-
linquished attachments;and abandoned said several that said several
actions were entered atduly court,the next term of saidSeptember
and continued from term to untilterm the September term, 1871;
that on the oftwenty-ninth 1867, saidday January, toWhipple gave
John G. Butler & Co. notes, viz.,four as follows,promissory one for
$>250, $250,inpayable for insixty days, one payable ninety days, one
for in four$250, payable months, $597.30,and one for inpayable five
mouths, all order;to said Butler & orpayable Co., that the cause of
action in said first Tilton bothnamed suit was one or of said first two
notes; that the cause of action in said second Tilton suit was said
third note;named that the incause of action said third Tilton suit
was said note;last named that action inthe cause of said Butler suit

notes,was one of said first two isor the same unknown to this defend-
;ant that the defendant believes that said Butler & Co. have at all

times notes,remained the owners of said are liableor thereon as in-
dorsers, ifbut the same or of soldthem were to the saidany Tilton,
said Butler has at all times retained the andmanagement control of

Tilton;said Tilton’s actions agentas for said that said notes were
forgiven sold said Butler & Co. to saidliquors illegally by Whipple,

and were transferred to said Tilton to avoid a defence on account of
;the of said sale that ofthe note or cause action inillegality the suit

in favor of said in asway,Butler some the defendantoriginated believes,
in a claim of said & Co. said forButler against Whipple, liquors ille-

Co.;sold to him & that on thegally by said Butler twenty-first day of
died,1869, leavingsaid no orJanuary, goods whatever;estateWhipple

1869,of saidMarch, Butler,that on sixteenth daythe foracting
Tilton,himself or his said firm and said procured the appoint-

of said as of saidVaughanment administrator estate;Whipple’s
that said has never returned nor inVaughan any inventory, any man-
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ner estate,acted as administrator for of buttlie benefit the permitted
liis to be administrator, enablingname used as for oftlie purpose

Tilton,said forButler, liimself his said firm for saidor or as agent
Morrison;to said actions said ofprosecute against that after tlie death

said atthe defendantWhipple, andpresent repeatedly, particularly
the term inof court moved his that saidSeptember 1870, counselby
actions dismissed, that,be the ifground a verdict andupon judg-
ment should be in hisrendered the said Butler or Tiltonfavor, might

action forinstitute an said in asVaughanthe name of saidproperty
administrator, trial;and said Morrison to but coun-subject another the

forsel the then plaintiffs objected, and contended that the questions
in in incontroversy bybe tried those actions of amight instead suit

administrator;favor of the and held,the court so it understoodbeing
that, in the event of beingthe trustee should betliecharged, proceeds
justly estate,between theapportioned creditors of said andWhipple’s

ifthat tlie trustee should be no should beother actiondischarged
him; and the courtbrought against ruled that plaintiffsthe then might

be to saidpermitted prosecute first adminis-actions, theindemnifying
cost,loss,trator allagainst or outdamage, of theexpense growing

; that onsame the March, 1871, Butler,of the saidtwenty-eighth day
name,in his own and as the defendant his fur-believes for benefit,

;nished said that theindemnity trustee that was notliehaving pleaded
and thechargeable, issue, said firstplaintiff that(Tilton) having joined

named action was atried before at the term ofjury court,September
1871, who returned their verdict that the nottrustee was chargeable,

duly rendered;on which wasjudgment that at adjournedthe November
court,said 1871,term of the intrustee was said otherduly discharged

actions; thatthree on the twenty-first 1872,of the saidday August,
Butler the action to for theprocured present be commenced to recover

table;of theconversion same saloon and thebilliard thatproperty
estate of said was rendered at ofWhipple insolvent a the probateterm

on the thirdcourt, Tuesday November, 1871;held of that the claims
estate, assaid allowedagainst by the whose wascommissioner, report

to the court on June, 1872,returned the thirdprobate Tuesday of were
follows,as J. G. Butlerviz., A. E. A.$305.50, $1,465.54,Tilton E.

$74, $51;S. B. SmithHibbard A. L.$42.75, Morrison that no
saidcreditor of except Tilton,said Butler and has takenWhipple,

orany directly indirectly, in orpart, commencing prosecuting
nor isaction,this desirous that shall furtherit be any prose-

cuted; said didthat not direct to beVaughan this action com-
menced, nor any commenced,have of it norknowledge before it was

case,has he taken or interest inany part it be tothe unless permit
be in his Tilton,the same to orprosecuted byname said uponButler

indemnified cost or saidbeing against Butler,that theexpense;
Tilton,or for his firmfor himself said or as agent havingfor said

saidelected to Morrison on trial asput trustee for the of set-purpose
to saidthe title hastling from anproperty, himselfprecluded bringing

in other formaction to the and hasany try questions in controversy,
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saidaction; Vaughan,that thetbe of thisprecluded maintenance
offor set-by to come to trial thepermitting purposesaid trustee suit

in to thein in relationcontroversy pur-that formtling the questions
suits byof said trusteechase said instead of thedefeatingproperty,

hasdo,his toinsolvent, duty precludedthe estate as it wasrepresenting
of the court; thathimself from this action the judgmentmaintaining

the saidaction,said of thisupon verdict is a bar to the maintenance
Butler, Tilton, havingfor firm as for saidagenthimself or his said or

in withcontroversyelected what he would thetryform of action
said in said and boundbeingMorrison to the title torespect property,

tothe decision said electedby therein, having permitand the Vaughan
said in and also bound saidform, being byto be tried thatcontroversy

statement,decision. brief whichThe moved to theplaintiff reject
court, denied,motion the and theStanley, ex-plaintiffJpro forma

said motionThe of law on were transferred.questions arisingcepted.

andHibbard Pike for defendant.Blodgett, the¿¡-

It has tobeen decided that a bill in will not 7ie restrain theequity
of that theaction,this the defendantprosecution upon ground upon

the trial and no ofdefence,can avail himself of his has need re­whole
to a court of is a of the briefsorting The following copy opin­equity.

term,ion Ladd in v. DecemberVaughan,Morrisondelivered-by Judge
in this 1873 :county,

“ It is not seen how or different effect can be to theany greater given
in inthe suits than would have the suit atproceedings theytrustee here

law. If that in thiswould be available to the bill injudgment plaintiff
will available as aequity by way of it be barequally completeestoppel,

law;to a suit see,at so far as I can no effectcould be toand, given any
with to the and of theagreement disposition trusteerespect prosecution

suits on this have trial ofbill,the trial of which it would not on thea
If,same law.” it made to thattherefore,issues at can be appear equity

that shall no be harassed Butlerrequires longer bythe defendant (or
Tilton, it thatwhich means the same is settled he tooughtthing),

trial case,have an of it the of thismakingopportunity appear upon
and that The briefthe brief statement should be received. statement,

substance,in and defendant asks to beforth, permittedsets the to
wasthat the real in the action which tried was the realprove, plaintiff

in theall the actions then claims ofplaintiff pending, representing
to andButler, §1,46since allowed the commissioner >.54§>305.50, by

that noTilton,to and otherbysince allowed the commissioner creditor
with thisof is in connectedway prosecution; otherWhipple any —in

in this has hadwords, alreadythat real case one trialthe only plaintiff
manner,in the andtime,of in at the beforecontroversy,the matter the

law,It is familiar thatin to have it. hetribunal, who,which he elected
his election,two makes isthings,to choose betweenbeing entitled

toelects thedeliberately accept provisionsbound it. A whoby widow,
after her share underhomestead, cannot,of in of anda will lieu dower
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the will short,falls turn about and andhave her dower homestead
to Aassigned her. vendor, who anto toelects creditdeliberately give

agent, is,who theknowing cannot,principal after becomesagentthe
insolvent, hisrecover debt of the toprincipal. bringA entitledparty,
either of two action,forms of who bringelects to one ofdeliberately
them and goes trial, cannot,to him,after verdict and judgment against

thebring form,other and be to matters in contro-permitted try the
versy again. ofSuppose another in of Tiltoncases,the the name
against trustee,Morrison as had it isbeen to trial:brought plain

thatenough must,the former judgment have beentrial,theupon
conclusive in favor of if real was theMorrison; and, the plaintiff—
same in the case which stood in Butler, samethe name of then the

mustresult have infollowed that also. And after dischargingsuppose,
the trustee, the plaintiff" had been to take(or plaintiffs) judg-allowed
ment against the principal defendant in all mightthe cases (which
easily done,have been Butler having of the administrator’s sidecharge
as much as of his andown), the executions had been placedrecovered
in the sheriff’s hands, and the offor demandedproperty receipted
Morrison, and, it not anbeing delivered, action had been brought
against Morrison theupon is it not that thereceipt: equally plain
former injudgment favor of Morrison would have been conclusive

theagainst ofmaintenance that ?action It is Butlertrue, Tilton)(or
have stood onmight better ground by the fromtrusteewaiving process

the andbeginning, such executions havelevying theyas suc-might
inceeded obtaining the ifupon or, it should notproperty, be produced,

in the sheriff’s nameproceeding Morrison as But bothagainst receiptor.
remedies could not be pursued: that in wouldthe issues the two cases be

woulddifferent be immaterial. After electingone remedy,the partywould
be fromprecluded Stone,thetrying Lamb v. 11 Pick.other—see 533.
The creditors whom this plaintiff made their election to enforcerepresents

ofrights bytheir theway trustee instead of the titleprocess, by trying
to inthe a suitproperty upon the orreceipt, Whipple’s decease)(after
in a suit like trial,the Hadpresent. inthey the formerprevailed

wouldMorrison have atbeen their could havemercy. They forced
trial inhim to the cases, and in inremaining Tilton’s But-cases (also

ler’s, its shownupon being that the was same in allreal the theparty
he could notcases) have been tryto thepermitted again question

he hadwhether forpaid the asgoods he claimed had. Thehe former
would have furnishedjudgment conclusive evidence that he was charge-

to the extentable found theby former to suchjury, subject only right
review, ifof as heany, may Now,have been entitled to law.' willby

this court hold that (orButler could thus and trifleTilton) experiment
Morrison, takingwith the benefit if the result should be satisfactory,

and losing nothing the costs if it un-except of should belitigation
satisfactory? Was Morrison the only that had to risk?party anything

his victory,Shall after he hadgained andbeen into court helddragged
inthere fourexpensive litigation and a toyears half, be fruitless him?

Butler to have thoughtappears that, his intoby splitting manydebt as



585MORRISON.August, VAUGHAN v.1875.]

notes,suits as held as trials as hemanyhe to hadmighthe be entitled
suits; this thelaw,but is not nor If real wasjustice plaintiffeither.

four,the trialsame, whether there suit one must suffice.were one or
alive,"We it Butlersay clear,is that, had remained (or Tilton)Whipple

could not have an ontry experimentbeen allowed to such one of
their and the in allcases, then, unsuccessful,if trustee thedischarge
cases and haveand take another trial be-judgment against Whipple,

Morrison,tween the thebycreditor and inseizingattaching property
executions,or orcontroversy, anyall of their anupon by bringing

action of theanythe for the of all orupon receipt, benefit judgments.
could couldThey their choice of not both.theytake remedies: have

Sill,v. II. but it iscase,54 N. is not thisSpear 87, like submittedjust
“that the inin that did so asstrongcase not stand this. Inestoppel

the to to andconsidering given judgments,effect be verdicts courts will
always have to the real to the suit.” Goodall v.regard parties Mar-
shall, 14 N. H. 170. be the real inButler to theSuppose party case
tried, and the ofsole creditor can there be a doubt thatWhipple: he
would be infrom this action theprecluded maintaining name of

?Vaughan Now, it is to show real inthat the theproposed party case
wherein,is then,tried the inonly interested this suit: do theparty

facts of this case differ of ?from those the case It issupposed not
contended that if faiththis case were in thebrought good by adminis-
trator, in the of the wouldgeneral -creditors,interest beplaintiff pre-

from maintainingcluded it what occurred in theby Butler-Tilton trial
and but we insist is no more thejudgment; that realVaughan party
with whom ifwe are than he would be in hiscontending, Whipple, life-

hadtime, his claim for of toassigned goodsthe the Butlerprice (or
and it.this suit was now to recover TheTilton), brought brief state-

ment that ofalleges Butler theprocured appointment Vaughan as
administrator; anythat has never returnedVaughan inventory, nor

estate,acted as administrator for the benefit of the but tosimply aid
; Butler,Butler in his claims that orderedcollecting being by the court

so,to do an forfurnished to theindemnity Vaughan permitting original
;actions to against him that Butler theproceed procured present action

;to ofbe commenced that no other creditor isWhipple interested in
it, nor desirous that it shall that didVaughanbe notprosecuted;

knowledgedirect the action to be nor have ofcommenced, any it before
orcommenced,it was and no interest in ithas taken part except to

it beingto be indemnified cost orpermit upon againstprosecuted ex-
“; that is the thepense short, moving powerButler spirit, behind—in

inis a histhrone,”the and hands.Vaughan simply puppet Had
of he had butestate,for the interest the oneVaughan actingbeen duty

was, tosuits,to and that rendertowards the trustee theperform estate
the suitsinsolvent on the he and cause today appointed,was be dis-

at the But there is another viewmissed March 1869.term, disclosed
in the ourmaterially strengthensbrief statement, position,which and

in Morrison’smakes the this case complete. counselestoppel early
is andinvolved,foresaw the in lie nowvery whichdifficulty moved

lv.VOL. 37
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“ a ver-that ifaction thedismissed,that tlie beoriginal groundupon
orfavor, Butlerdict and should be his the saidrendered injudgment

saidinstitute an for in name ofTilton action said themight property
trial;administrator, anotheras and said Morrison toVaughan subject

thethatbut for the then and contendedthe counsel plaintiffs objected,
abyofmightin insteadcontroversy be tried in those actionsquestions

un-administrator; held, beingin and itsuit favor of the the court so
* * otherif nothat the discharged,derstood trustee should be

andButlerbe him.” counsel forbroughtaction should Theagainst
beshouldinsisted thatTilton, controversythe inhaving questions
so,in to holdactions,in those and succeeded the courtinducingtried

result, mightmust now the effectbytheir clients be bound the whatever
and equityhad to faithbe, Morrison trial. Goodwillingly proceeded

thethat the court andcertainly between therequire understanding
out, requiresboth sides should now if equitybe carried anduponcounsel

athis, then, to the decision this constitutesaccording made,already
invalid defence the case.present

and H. for theBingham, plaintiff.Whipple

thisin favor ofclear,J. It to me that theLadd, seems judgment
ofin the trustee suit a to the maintenancecannot be bardefendant

same, andreasons,for two are not theaction, partiesthe present —the
is not same.issue thethe

havefind it in that Butler <fcCo.I do not the brief statementalleged
is saidIt29,the of the notes 1867.given Januaryownersremained
mate-to is ahardlydefendant believes such be the whichcase,thethat

such con-the fact ofhowever,or traversable allegation. Suppose,rial
stated,well and alone iswere that Butlerownership prosecutingtinued

toin name of whom he has beprocured appointedsuit the Vaughan,the
that a recov-still, follow,for that it wouldpurpose:administrator

and if shouldcreditors, anythingmust be for of all theery the benefit
must andon such it doubtless be administeredjudgment,realizedbe

to law.accordingdistributed
in thedefendant,is that an is set upfor theargued agreementIt

action, areto and wewhich constitutes an answer thestatementbrief
theofan me in theby delivering opinionto observation madereferred

to enjoina brought bybill in the defendantpresentupon equity,court
view.thatfrom this assuit, sustainingfurther prosecutingthe plaintiff

toas theshould arisebe thatsorry anyshould misapprehensionI
court.thebythat bill decidedwhich the demurrer to wasuponground

auponin madeanyI have mistakenmay suggestionsWhether been
conse-is of lessdecision of the demurrernot to thenecessarypoint

to estab-was not thoughtThe was not itreported,case becausequence.
Iadjudicated.or doubtful not beforeany new settle any pointlish

it wasashere to read thethink, however, it may opinionbe proper
“ theonthat,bill alleged,to and in court. Theannouncedagreed

ownerL. P. thewasday 1867,of one Johntwenty-ninth WhippleApril,
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of in saidsaloon,tbe stock in trade and in situatedfixtures a certain
that,Laconia, onalso of a thentable, village;and billiard at Meredith

tosaid theday of was indebtedtwenty-ninth justlysaidApril, Whipple
dollars;sum thousandplaintiff in the of oneabout[this defendant]

that, on saidtwenty-ninthsaid of theday purchasedplaintiffApril,
hundredfaith,of said in for ofproperty good the elevenWhipple price

fiftyand cash,him and dollars indollars, fiftyand one hundredpaid
; that,and the for fourthplaintiff’s note one dollars on thethousand

of of anday 1867, inMay, the and saidplaintiff Whipple, pursuance
dayunderstanding April,between them on oftwenty-ninthsaid

them,made a settlement of the accounts betweenexistingand claims
and said one saidfullythousand dollar note been thehaving paid,

it twenty-to the on saidWhipple gave the thatup plaintiff; plaintiff,
ninth ofday took andof saidApril, subsequentlypossession property,

of Idisposed the same.” whichThen follow various be-allegations
statement,lieve are identical with ofthose this brief the brief statement

being and from firstcopied literally wholly bill, allegationsthe five—the
above faquoted being reason that those itsomitted, probably for the

bemay court,shown under the issue. The of the readgeneral opinion
by was asmyself, follows: think should be“We the demurrer sus-
tained, mainly for the reason that bill shows that the has athe plaintiff

defence toperfect the at law. is thatsuit It he thealleged bought
inproperty it,of in him for andcontroversy goodWhipple faith, paid

took possession suits;of it it inbefore was attached of theany —and
to the same is the that diedpurport January 21,allegation Whipple
1869, noleaving goods or Ifestate whatever. these areallegations

suittrue, fail;the at law must and no reason is shown their truthwhy
may not asbe well and conveniently tried there here. If the demur-as
rer were overruled, anand answer filed these materialdenying allega-
tions, the same if intheyissue would be as werepresented pleaded the
suit; and the loss of W. L. C. Morrison’s an im-testimony being(he

witness hadportant who died would be an equalthepending suit)
misfortune to this inplaintiff either event.

it is“Again: not seen how or different effectcan beany greater given
to the inproceedings theythe trustee suits here than would have if

inshown suit Ifthe at law. could available tothat be thisjudgment
in this bill in of it will beplaintiff byequity way estoppel, equally

a law;available as Ibar suit so far asand,to the at cancomplete see,
no effect could be to to thegiven any withagreement, respect prosecu-
tion and of on trial ofthe trustee suits the thisdisposition bill, which it
would not have on a trial of law.the same issues at

“In a word, our is,view that trial of bill would be a trial ofa this the
merits of the law,suit at and of If factsnothing else. the set up in
the bill true,are not or if tothey found bedisputed, theyare constitute
a perfect defence to suit. If sametheythe are thedisputed, questions
of aslaw as of will theywell fact be whether be raised inpresented,
one or The noproceeding therefore, injunc-the other. needsplaintiff,
tion, and is and mustentitled to the sustained.”none, demurrer be
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This that the decided, uponseems it clear demurrer wasto make quite
sale, &c.,groundthe of the bill with arespectthat the toallegations

Admittingof the aMorrison, showed defence to this suit.goods to
thethat the effect that be in suit tomightremark to the thisgivenas

broad, it is,too thatthe most can said ofsupposed agreement was be
a affectthat it dictum of notsinglewas and doesjudge,an erroneous

if itremark wouldof The have been modifiedthe decision the court.
that the in theagreementhad was mademy supposedbeen in mind

action It is cer-and the was commenced.presenttrustee suits before
showedwere entertained the billtain that doubts whethergreat

in billto The of theequity.an be enforced languageagreement
isof the brief on point,is the thislanguagealso statement),(which

meant'toremarkable, agreement,if the defendant set a solemnupquite
the nocourt, that in case should dischargedmade in trustee beopen

him. It is the courtbrought againstother action should be stated that
saidbe tomight permittedruled that the then plaintiff prosecute

that this in consequenceIt not was maderulingactions. does appear
facilitatingoruponor was based made with a view ofof any agreement,

of already uponinto mode settledany adjustmenteffectand carrying
itis show thatthemselves. stated toNothingthe betweenpartiesby

a to eitherlaw,of whichordinary ruling upon questionnot anwas
isnor it in brief state-alleged the bill ormight excepted;haveparty

tounderstanding as whether action should beanythat otherthement,
“is,mutual. The it understoodlanguage beingwascommenced

* * no shouldshould be other actionthat, discharged,if the trustee
said,From the in which this ishim.” connectionagainstbe brought
withclear whether wasunderstandingnot seem thequitedoesit really

and thearrangementmutual betweencourt, understandingor athe
of the If anunderstanding agreementdefendant alone.or theparties,

in actedcourt,made andopenwas subsequentlythe partiesbetween
ofthat a court could and to haveoughton, equityof such character

it would have been a very simple thinga performance,decreed specific
in that, omittinghis bill. and theBy doingto sosaydefendantfor the

law,which showed a atdefence theallegations quoted, completeother
if wouldto be suchgivenas the agreement, proved,to effectquestion

veryin andform,to the court a woulddifferentpresentedhave been
with morebeen examined care.haveprobably

a legalthat the brief statement does not showofI opinionam
that the to it should beaction, and motion rejectto theanswer

allowed.

inCushing, this case:—J. Three ariseprincipal questionsC.
and in the brief statement beallegedjudgmentthe verdict1. Could

theaction, that partiesin the supposingbar to plaintiff’spleaded
same, i. there suchthe so far the isparties e.,? 2. Aresamethewere

in asthe suit Morrison trusteeagainstthebetween plaintiffs,a privity
would be a barmatter,as would cause the whichthis plaintiff,and

a in ? 3. If theto be also bar this suit verdictthose plaintiffs,against
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and cannotjudgment in suitthe the as trusteeagainst defendant
be pleaded in in briefbar this can in thesuit, allegedthe agreement
statement be so ?pleaded

The matter in the accordingsettled action trusteeagainst was,the
to the record, chargeablewhether he was not The pointor chargeable.
to be settled in is,the suit has convertedpresent whether the defendant
to his own use toproperty thebelonging plaintiff.

We statement, inunderstand from eachthe caso and the thatbrief
case the real not thewhich is to orquestion is,be determined whether
defendant, againstis inMorrison, entitled to hold disputethe property
the creditors theof the plaintiff’s intestate, We understandWhipple.

inallegation to be, defendant,that theMorrison,the so had property
his hands, creditors,if hethat, his title was not thesegood against
would have the alle-trustee,been for it as and thatcharged therefore
gation would if thethe thatbe, were madeattempt pleadto specifically,
fact, on which was notthe whether was orquestion the trustee
chargeable towas the the title thedepended, fact whether defendant’s
property was as thatof and thegood the creditorsagainst Whipple,
question of liabilitythe defendant’s in uponthe suitpresent depends
the same fact; and werethat therefore the of actionmerits the present
substantially tried in the former action.

It is apparent on the face of bethe matter that this cannotquestion
indirectly inissue the in the firsteither issue inpleadings case. The

action was, as init appears case, charge-the whether the trustee was
able not;or and in be,the issue the action must whetherpresent
the isdefendant orguilty not of astheguilty converting property

inalleged the Adeclaration. out that the prop-special plea, setting
erty, which is the suit,of time of thethe was at thesubject-matter
alleged conversion of defendant,the and theproperty denyingthe
plaintiff’s specialbad,be asproperty, demurrer,would held on beinga

issue;equivalent to ingeneral not,the and therefore the couldquestion
the due action,course of ofthe become a the record.part

The verdict and in the action notjudgment pleadedformer could be
in bar to the present action.

The 9,case of Chase,v. N. H. is inKing 15 and isdirectly point,
decisive of this There,of the hadcase. the anpart broughtplaintiff
action of trespass the act ofagainst defendant for the his indeputy

andtaking certain corn and He hadcarrying away hay. previously
anbrought action of trover the same foragainst deputy, allegedthe

conversion of a of thatquantity alleged,oats. The defendant the
plaintiff’s title to the described in the suit was vir­byproperty present
tue of a himself;from one that tomortgage Oliver to his title theKing
oats, which suit,was the to was virtue ofthe formersubject-matter by

;the same that in ofmortgage the tried the action troveronly question
was as to the of that which foundvalidity mortgage, was void against
the creditor, who was realthe in both suits.defendant

The and that J. Parsermasterly exhaustive discussion of case C.by
leaves to be desired. the isnothing He shows that judgment conclusive
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trial;in theonly directlymatter was issue formerupon uponthe which
whichthat toby the matter in is be understood that matter uponissue

action,the defendantplaintiff his and which the controvertsproceeds by
matterfacts,his aby that offered in to establishevidencepleading;
ofin theissue, meaningwhich is not themselves in issue theare within

rule, onthey be controverted the trial.although may
and on theeasily pointThese are are conclusiveprinciples applied,

in a factofquestion. The defendant’s theownership thoughproperty,
doubtless in the trial and tried in the presentcontroverted first to be
suit, byis not thebythe matter the oralleged plaintiffs controverted
defendants in their former and judg-Therefore the verdictpleadings.
ment in action,could not be bar to if thepresent partiesthepleaded

so,were areheld to be the same. Whether or notsubstantially they
need not be settled in the action.present

ItThe to isonly is as thequestion remaining alleged agreement.
not onthat the reduced or file.alleged writingwas toagreement put

Gilmanton,131, H.Weare, 520,Hanover v. 2 H. Alton v. 2 N.N.
Ladd, 370,v. 469,Fernald 4 N. H. v. N. H. are casesOlcott 7Banfill,

in which this frommatter is discussed. The doctrine derivedgeneral
court,them ifthat are in in andis, agreements put uponmade writing

the ifwill anfiles, enforced, that, agreementbe andthey specifically
court;is as in andentitled of it will be taken to been madeterm, have

that not made not be enforced. Theagreements so will specifically
alleged andtherefore, bycannot be enforced the theagreement, court,
brief mustinsufficient, bestatement, being rejected.

in ItSmith, counsel,J. The isdefendant’s his argument, says,—“
that,not the ad-contended if case in faithbrought bythis were good

creditors,in wouldministrator the interest of the thegeneral plaintiff
be in Butler-Tiltonprecluded from it what themaintaining occurredby
trial and judgment.”

conceded,I. It for that Butlermay occasion,be of thisthe purposes
in in of Tiltonwas the real in interest suits the nametheparty brought

this, areand Morrison his theagainst Concedingas trustee.Whipple,
areor,to suits and this same ? theythe trustee to action theparties

blood,in in in Butlerestate, suits,either or law ? In the trusteeprivies,
defendant, waswas was and Morrisonplaintiff, Whipple principal

adminis­died,trustee. hisBefore the trial and asVaughan,Whipple
andin Astrator, came to defend. to the issue thebetween plaintiff

interest intrustee, a had nothe defendant was not andprincipal party,
offavor theit or over issue init,control and the determination of that
a suittrustee in no to maintainwaycould or bar hisprejudice right

form, is consid­is in butjointthe trustee. The trusteeagainst process
a trustee.ered defendant andseveral theprocess against principal

H.Olcock,v. 14 N. 243.Ingraham
v. 3 N. isBlanchard, 398-9, clearlyIn H. this matterWallace stated

debtoraJ., against0. thus: “Thisby process principalRicháRDSON,
twoin in at leastembraces, writ, alwaysand his trustee fact one
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;differentaction, partiesof betweendistinct causessuits,distinct on two
distinct judg­twoto at leastand is obtainthe of theobject plaintiff

theagainstis a judgmentof these suitsments. of oneThe object
in the usuala declarationin favor of the plaintiff, upondebtorprincipal

the onlydebtor areand thesuit, principalform. To this the plaintiff
if his nameto it as weremuch a strangeris asparties. The trustee

* * in thissuit embracedof othernot in The thethe writ. object
of the debtthe amountthe trustee foris a againstprocess judgment

the andsuit,To this plaintiff’debtor.due from him to the principal
toa thisstrangerdebtor is: thetrustee principalare the only parties

intrustee,favor of thea insuit. It that judgmenthas been decided
debtor; in ailhe may,butfind thesuit, principalthis does not

him.due tothat was a debtaction still show therename,in his own
ifbe he were properly334. This could notBrown, 11 Mass.Groves v.

because heand the trustee,a theto suit betweenparty plaintiffthe
theby judgment.”would in that be boundcase

is andsuit, of plaintiff,In this as administrator Whipple,Vaughan,
sets forth that it isand the brief statementMorrison is defendant,

insoughtitfor which wasto for the samebrought propertyrecover
Iftrustee ofMorrison as the Whipple.the former suits to charge

suits, he would have appropriatedButler had in the formerprevailed
againsthis debt Whipple.in ofdischargethe avails of his judgment

it isin evensuit, though prosecutedIf the administrator succeeds this
inassets thein avails of the becomename, judgmentButler his theby
tolaw, 1st, theadministrator, byhands of and are appropriatedthe —

administration, funeralof including expensesof thepayment expenses
claims; the; 3d, to paymentand taxes to the of2d, payment preferred

tobalance, any,if the heirs ofcreditors; 4th,of the other and the
Butler for his own ex­bysuits wereThe trusteeWhipple. prosecuted
administrator’sis in the nameclusive benefit. This suit prosecuted

and heirs ofestate, is,for the of the that of the creditorsbenefit
was heard :suit, but one creditorIn the formerWhipple. (Butler)

administrator,heirs,all thehere, bythe creditors and the represented
v.in Butler Mor­are entitled to heard. The judgmentbe Whipple &

If alive,acta. weretrustee, is res inter aliosrison, clearly Whipple
Blanchard,it suit. v.is clear he could sustain this Wallace supra.

his legal mayNo is aswhy Vaughan representativereason suggested
to his name asthat he Butler usesame,not do the permittedexcept

administrator, former trial should be final.understood that theand
this suitthat Butlerany prosecutesNor do I think it makes difference

administrator, from want ofadministrator,in if thethe name of the
to incur the ofreason, does not chooseany expensefunds or for other
in aTilton’s isname)the debt proveda lawsuit. Butler (including
funds thisif to advance the tohe sees fitcreditor, prosecuteandheavy

estate, and can onlyfor of thesuit, reapso the benefitonlyhe does
in that result therefrom.his share the benefits mayproportionate

was,the issueIn the former suitII. the same.Nor are the issues
issue,Under that thenot chargeable.or waswhether the trustee was
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riglitin bad aplaintiff could show thatevidence the defendantprincipal
bisof inaction against tlie trustee for some or propertyindebtedness

or that lie to thepossession, prin-had in his hands belongingproperty
be;which could notcipal, the latter had the to but heright carry away

haveon account of acharged tort, mightof actionany although right
inexisted favor of the if unliquidatednor was forthe claimprincipal,

damages only. Chase,Getchell v. 37 N. H. 109-110.
In this thecase the is,issue whether the defendant has converted

to his own use.property
Chase, 15By J.,“matter in PARKER, C. in v.issue,” says King

“ byN. H. 9, is meant that matter which proceedstheupon plaintiff
his action and which whichdefendant hisbythe controverts pleadings,
is in in issueissue.” But infacts offered evidence mattersto establish
are not in althoughthemselves within of rule,issue the themeaning

be offeredthey may merelycontroverted on the trial. Deeds which are
in evidence in issue,are not ifeven their be denied.”authenticity

the issuesfor theAssuming same,moment that the theparties are
in notthe two suits are not orthe Under chargeablesame. the issue of
chargeable, ownershipevidence was introduced of thetheupon question
of the in purchasethe a validproperty involving ofdispute, question
of from bethe same wouldby Morrison : the evidencesameWhipple

in not guilty,admissible the orpresent suit under the issue of guilty
and andthe fact of wasand of a valid undoubtedlyownership purchase
is in evidence;in is in issuecontroversy the still it matternot the put

inby the their and for beparties that reason cannotpleadings, pleaded
in bar of this suit.

Neither the ajudgment of concurrent or exclusive is.-jurisdiction
ofevidence any thoughmatter which came incollaterally question,

within bytheir argu-nor of inferredjurisdiction, any matter to be
261;ment from the Tr.St.judgment.” case,Duchess 11Kingston'sof

King Chase,v. 15.supra,
“III. as the under­Assuming most favorable for the thatdefendant”standing set forth it notin the brief statement was doesmutual, yet

that it was and or wasappear file,reduced to on enteredwriting placed
the docketupon by done,the clerk. When this is the court willnot

not enforce an action,into an oragreement by byentered toparties
counsel,their but will byleave the his action.remedytoaggrieved party

Fernald v. 4Ladd, N. H. 370.
toThe motion the brief statement allowed.reject must be

overruled.Exceptions


