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Glines.Gerrish v. Aug. 13, 1875.

alteration.note—FraudulentPromissory

condition,made apayablenote waspromissory uponaWhere negotiable
on thewritten belowthe note same ofand the conditionwas piece paper—

of aHeld, singleand condition entire contract,note were partsthat the
condition,the thebyfraudulent removal of tearingand that the paper,

the notea material alteration as rendered void in thewas such hands of
a bona holder.fide

Merrimack Circuit Court.From

twoAssumpsit, to amount of notes,recover the promissory each
bearer,and to O. J. Stickles & or15,1872, Co.,dated July payable one

use,from andsix months date with the other forfor $66.74, $250, one
use, byand signedfrom date with each the defendant.year The

court,referee order of who at thissent to a termbyaction was makes
from to thefinds due the defendant plaintiffthat he the amountreport

more; hisand conclusionsconfessed, and no he ofreports fact and
writ is dated March 11,as “The plaintiff’s 1874,follows:law with

the two above describedcount, and notes were specifiedgeneral as
to in this suit.claim, be recovered Thesought defendantplaintiff’s

;for and as to thefirst note second notetheconfesses described,$66.74
Referenceetc. to the$250, promised, writ,he neversaysfor specifi-

had.file be Themayand confession oncation, plaintiff readplea,
evidence,in and rested histhem as case.said and Onputnotes the

and crossedfor written as$66.74,isback of note follows:said
“ Demand waived.notice

“ Gerrish.”Leonard
on the back,was writtennote, $250,for “DemandThe other notice

offered toGerrish.” The defendant didprove,waived. Leonard prove,
andmade saidsignedI that when said defendantand find note of

with said note,on the same and$250, paperwrittenthere was under
andnote, signed byto said saidsignaturethe defendant’s defendant

to wit,note, following,and the of said the Condition. Thispayee —“
lyi.yol. 2



10 GEREISH v. GLINES.

Glines,note is on W. E. of the firsttlie conditions:given following
well; J. Sticklesfaithfullyto work his and and O.part, agrees territory

& Co., of if W. E. of the first doesGlines,the second agree part,part,
not what for saidmake one thousand dollars over and above he pays

O.then note is void and of no effect. J.territory, the above [Signed]
Stickles & Co. W. F. Glines.”

condition,The of thiscounsel to the evidenceplaintiff’s objected
without it at the timefirst that the had ofshowing plaintiff knowledge

in,he took or ruled notwith­said note. The evidence waspurchased
saidthe and the took tostanding objection, ruling.plaintiff exceptions

didIt from that he notdefendant,cross-examination of theappeared,
“ said condi­well,”work all his and toterritory accordingfaithfully
tion, and from that whenthe withouttestimony, exception,plaintiff’s

note,note,he said no such condition to saidpurchased wrasannexed
and that had no or athe of this condition thatknowledge agreement

and a for said note.time, that he fair and full considerationpaid
off,I find that said condition had torn and before the plaintiffbeen

that suchfacts,said note. And I therule, foregoingunderpurchased
indorsee,alteration in andavoided the note the hands of an innocent

that the cannot said in this suit under view.anyrecover noteplaintiff
The of law thus transferred to this court forquestions raised were

determination Foster, C. J.by

Barnard, for the plaintiff.

Pilce for the defendant.Blodgett,$

amLadd, case,J. this I ofbythe facts found the inrefereeUpon
shouldcorrect,that his conclusions of law that therewere andopinion

bybe on the It is thejudgment plaintiff,claimedreport accordingly.
effect,in that the and the condition it on the samenote, written below

contracts,of are to be as of two distinctpaper, regarded evidencepiece
and as cannot betreated two instruments. I think that viewseparate

“ andCondition,”sustained. its firstThe memorandum is entitled
Itare, conditions,”words “This note is the etc.givén followingon

one ofto me all that the condition is abeyond partseems question,
contract, other; thatentire of which the note is the the wholesingle,

instrument, and that anymust be treated as atogether singlepaper
it, note,a which had no legaldivision of whereby negotiable promissory

ren­before, created,was was a material alteration asexistence such
; was, fact,the void that it in no than a whichforgery,dered whole less

void,thus evenaltogetherwould render the note into existencebrought
Iona full for itin the hands of a holder who a considerationpaidfide

and establish­authorities, elsewhere,before The in this statematurity.
alteration orthe rule as to the effect of fraudulent and materialing a

and toonote,of a are too numerousforgery negotiable promissory
is, cannotfamiliar to citation. conclusion that therequire My plaintiff

for the referee.recover the both the reasonsnote, given by$250
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defendant,Cushing, $250, byC. The note for issued theJ. when
itto and to in suchreferringwas a conditionqualified by it,annexed
it longmode as it to remain attached to soto show that was intended

it byas in and until it was consent of theforce,was detachedprobably
of a con­upondefendant. The the note was then dependentpayment

v. Blod­and was not Fletchertingency, negotiable.therefore the note
26; 308,16 H. andgett, Fletcher v. 55 N. cases thereVt. Thompson,

cited.
therefore, of the effect the note aIndependently, byproduced upon

alteration,material it is for this that the action cannot beenough case
in this the was issuedmaintained the name of When noteplaintiff.

by the it and could not so with-defendant was not be madenegotiable,
out his consent. It to have been offaltered the con-appears by tearing
dition after it tlie iscame into of the Itoriginalpossession payee.
not, a totherefore, gavq.the note which the defendant He has right
say non in hcec veni—I did not this Itbargain.make is plainfeedere

in as as inenough, reason well that the in this caseauthority, indorsee
inis no better condition than the aThe maker oforiginal payee.

negotiable by it,note is bound that note as he makes and anagainst
;innocent his defences it isindorsee are much restricted but theonly

note which made,he and a differentactually note,not which binds him
in this way.

The case of v. 23 329,Johnson Me. is an toHeagan, authority show
that the removal the written condition was aof material Italteration.
is not tonecessary, consider further tlieperhaps, any effect of this

inalteration the note. v.avoiding Miller,The cases Master 4 Term
320, 141,2 H. Bl. 123,v. 25 L. &Moore, Eng. Eq.Burchfield

v. Walsh,Gardner 32 L. 162,&Eng. Eq. Davidson v. 11 M.Cooper,
29,778, 18 343,& W. Divett,id. Powell 15 East seem to show con­[v.

thatclusively the effect of such an alteration, made after the accept­
ance of the bill onlyor the would not togiving note, be avoid the note
in the indorsee,hands of an ifalso,innocent but fraudulently todone,

the debt. 22discharge 479;v. Mich. v.Gibbs BenedictLinabury,
Cowden,49 N. Y. 396.

Smith, J. The that the fraudulent removal of aprinciple, memo­
randum to andoriginally attached a note thequalifying contract, con­
stitutes a material andalteration the isdestroys note, well established.
Benedict v. Cowden, 376,49 N. Y. and authorities there cited. The

is toplaintiff confessed,entitled recover the amount and costs to the
date of the isand the defendant entitled toconfession, recover costs
since that time.

Judgment accordingly.


