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writs—Practice.Change courts—Service ofof

1874,25,Maydatedcourt,A writ was issued from the supreme judicial
writSaidattached.and near defendant’s waspropertythat time tlie

term,the Octoberatcourtwas made returnable to the supreme judicial
Augusteffecttook10, 1874,and which1874. an actBy Julyapproved

its1874, abolished, jurisdictionand18, wasthe courtjudicialsupreme
a summonsMeld,thatcourt.at trial terms conferred the circuitupon

of saidtermOctoberreturnable at theissued from the circuit court and
justicechief15, name of thein thecourt, 1874,dated and testedSept.

indefendant, wasthecourt,of the circuit and servedseasonably upon
the form law.prescribed by

From Merrimack Circuit Court.

Assumpsit. writ andof the plaintiff’sThe defendant craved oyer
declaration, sum-and thewrit,and of the return the ofofficer’s upon

writ; enrolled,mons it appearedattached to said same beingand the
1874,that the su-the writ was and was returnable to25,dated May

thenofpreme court, Tuesdayto be on the first Octoberjudicial holden
next. Sargent, justiceIt bore the Everett then chiefteste of Jonathan

that,of he21,1874,said court. An onofficer returned September
“ in thedefendant,summoned the at his abode a summonsby leaving

15,1874,form was dated&c. The summonsprescribed by law,” Sept.
date,and was,bore L. who thatFoster,the teste of William upon
“ tocourt,chief of and the defendantjustice the circuit commanded

Concord,at in ofcourt, countythe circuit to holden at saidappear be
Merrimack, on Tuesdaythe first of October next.”

the sum-abatement,inWhereupon the defendant “becausepleaded
aforesaid,mons writ,to him the officer who served saidbydelivered

writ, not, andwhen the on said ishis, defendant’s, estate was attached
wit,—when law in tonot, by this,so served was in formthe prescribed

that said writ is to answer to theby plaintiffthe defendant required
in saidcourt, Concord,before the he holden attosupreme judicial

next, andcounty of of October thenMerrimack, on the first Tuesday
in saidand to answer tosaid summons the isby requireddefendant

in saidConcord,holden atcourt,before the circuit to beplaintiff
Merrimack, next; thatthencounty of on the first of OctoberTuesday

said said summons bears datewrit bears date and thatMay 25,1874,
1874; Everett Sar-said of JonathanSept. 15, that writ bears teste

L. Foster,ofgent, that said summons bears the teste WilliamEsquire;
in Toin form a abatement.the ofEsquire,” concluding ordinary plea—

of de-this the causesplea demurred, followingthe andplaintiff assigned
: anduncertain,murrer 1. That is informal,the said defendant’s plea
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inaccurate, and also as it is andrepugnant, inasmuch inconsistent with
contradicts itself. For it is in saidalleged by the defendant “thatplea,
the summons aforesaid, delivered to him the officer who served saidby
writ, when his, the not,on said isdefendant’s, writ,estate was attached
and when so not,served was in itthe form law.” Butbyprescribed ap-
pears from the enrollment of said and returnswrit the two officers’
thereon, and from the enrollment of said summons and the officers’

thereon,endorsement that tosaid summons was not delivered said
“all,at but that it was served said defendantupon leavingbydefendant

abode;”at his and that said summons was not inserved, way, byany
the whoservedsaid writ, defendant's,nor at the time when thehis,office}'
estate was onattached said that said writ was served and saidwrit, but
defendant’s estate attached B. deputy sheriff,thereon F. onby Berry,
the 18th 1874,ofday May, while said summons was served T. B.by
Tucker, on the 21st of 2. There is no directday 1874.September,
and certain allegation or in said that no legalaverment there wasplea
and sufficient summons served said or that thedefendant,theupon
summons in said ;plea enrolled was the same or one served whileonly
it appears from said that summonsthere was more than one serv-plea
ed saidupon defendant, and that to the officer’s return onaccording
said aswrit, in least,enrolled said of at inthem,one was theplea,
form prescribed by law. 3. That thatsaid the summonsallegesplea
served saidupon not, not,defendant is and was in the form prescribed by
law, because it bears date writ. Butdifferent from said the statute
nowhere prescribes or itthat shall be of the same date ofrequires the
writ, but that under said statute the summons bemay good, though not
dated at all. 4. That said that the summonsfurther servedplea alleges

not,saidupon defendant is not,and was in the form prescribed by law,
because it does not bear teste of that said writ does,the same justice
and, also, does not said to answer to saidrequire defendant plaintiff
before a court of name,the same that said writ him torequires appear
before. Yet it by the dates and services of said writ andappears sum-
mons, as in said andthat said writ was issued servedplea enrolled, be-
fore the 17th of the lawday August, 1874, judiciarywhen new came
into force, and law,under the old while saidconsequently enrolled
summons was dayissued and served said of August, 1874,after 17th
and under law,the new the existence and ofby provisions which the

andapparent variance said writ anddiscrepancy between summons
are explained and avoided.

And, that said is inalso, informal,otherplea uncertain, andrespects
insufficient.

The defendant moved the court to the demurrer. The courtreject
held that the demurrer was defective and insufficient, because it did
not conclude with a that the defendant shouldprayer further;answer
but the court also ruled that the amendmight hisplaintiff demurrer,
by thereto aadding ;that the defendant might answer furtherprayer
that such andterms,amendment should be made without that therefore
there should be that the defendant answer over. Tojudgment these
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raisedthe defendant and the of law thusrulings questionsexcepted,
were to this C. J.by Foster,transferred court

A. for theBartlett, plaintiff.W.

A. and for the defendant.Mugridge,Whittemore

inC. In this writ made before theCushing, changeJ. case the was
samethe in at the term of the1874, and returnable Octoberjudiciary

and wasan of but no summonsyear, byserved attachment property,
at that in thetime served After the changethe defendant.upon

exist,to and thejudiciary, when the court had ceasedsupreme judicial
circuit court had take of the former court atbeen created to the place
trial terms, defendant,a summons towas served theupon purporting

court,be issued to atfrom the circuit the defendantordering appear
that term,court at the chief of that1874-, byOctober tested the justice
court, and itsdate after creation.bearing

Stats., 3,The defendant, 204,Gen. sec.relying upon chap. pleads
in by law,abatement that the summons was not in the form required
and fromfor the above mentioned variations thespecifies particulars
writ; thisand the we have to whetheris, allegationquestion determine
is true.

Gen.By 203, that the forms ofStats., 14,sec. it ischap. provided
certain writs in as in thatbe, substance, chap­and shallprocesses given

andter, forms is that for the summons when isamong propertythese
be,attached. This form has which are to toaccordingcertain blanks

the case of N. H. The ob­568,Keniston v. 52 filled.properlyChesley,
in ofjection is,stated the that the blank for the name the courtplea

and filled;the blank for the of the summons were notdate properly
and the there was substantial defect.question is, anywhether

By the statute it that allchangedwhich the was orderedjudiciary,
writs and at trial terms of the thenreturnable theprocesses supreme

at ofjudicial court should returnable the terms thecorrespondingbe
circuit court. as the new went intosoon, then, systemAs operation,
a no towrit which had been issued was returnablelongerpreviously
the was then in substance a writ returnablecourt, butsupreme judicial

If, had fill-then,to the in summons beencircuit court. the blank the
court,ed substantiallywith of the old it would have beenthe name

and writ had then substan-would have varied from what thewrong,
in in the formtially then,become. The was substance re-summons,

in thisand isquired by statute, unobjectionable particular.the
In thatFarnum, clearlyv. H. it was held the511,25 N.Rogers

remarksverydate was not of of summons. The justthe substance the
case,in that seemof the who tolearned delivered thejudge opinion

isin The summons substan-me to with force this case.apply equal
correct, from the writ couldin it variestially because the matter which

in The teste ofno manner mislead or thepossible embarrass party.
the iswrit matter of form.merely
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The for inprovision a summons on is foundserving the defendant
the statute of 9,1791, and is in “And whenFebruary these words:
the orgoods effects of shall suit an-any be attached at ofperson the
other in action,civilany law,a summons in form of as is prescribed,
shall attached,be todelivered the orparty whose or estate aregoods
left at his or her dwelling-house, abode,or last and usual of fifteenplace
days before the ofday the of of at-sitting the court to which such writ
tachment is returnable.”

The next clause of the statute, after summonswhat theenacting
contain,shall has these words: “And leavingofficer orthe serving

such summons shall also indorse his thehe it onname before leaves
thereof,back writotherwise the shall sametheSubstantiallyabate.”

is found inprovision the statute of 1829.January 2,
“In 1840, 183,the revision of ch. 3,sec. is as follows : When the

goods or estate of shallany attached,be a in formperson summons the
law shallprescribed by defendant,be delivered to at hisor leftthe

usual abode,of withplace the name and servingofficeof the officer the
himbysame endorsed 204, 3,thereon.” isStats.,Gen. ch. sec.

the It issame. thatplain by the 1829 it was notstatutes of 1791 and
that the summonsrequired should be served at the time of the attach­

ment. It ifwas itenough were served returnfifteen before thedays*
ofday the writ. Neither was it shouldthat the summons benecessary

served the officer whoby made the Under the Revisedattachment.
Statutes and General Ithe Statutes, think the has been thepractice
same; and it has so far asalways, my of the ex­knowledge practice
tends, been considered sufficient to of writthe service the bycomplete

the summonsserving the required day.time return Thebefore the
mode of time beenreckoning having the Revised Statuteschanged by

thatso of actdaythe the done could not counted,be the time was
verbally altered to fourteen so Idays, as in to it the same.fact leave
think, also, that it has never been that the sum­necessaryconsidered
mons should be served theby same officer attachment.who made the

If correct,these views are the in this case was inplaintiff justified
withholding Meanwhile,the service of the summons as he did. the

issued,court, in whose his exist,name writ had tobeen had ceased
and jurisdictionits at trial terms had circuitbeen conferred theupon
court. The a summons inissuing the name of the courtsupreme
would have been useless, andentirely onlythe which could beway

totaken the desired information thatgive to the defendant was which
;was taken and the italthough form,teste is a matter of would have

absurd to anybeen insert other than of justicename that the chief of
court;—so Ithe that summons inexisting cannot see or how thewhy

case isthis to the to it.open objections made
It was a matter of course to amendedpermit the demurrer to be on

* always“And it is made returnable at the distance of at least fifteen[the writ]
teste,days from the date or that the may updefendant have time to come to West­

minster, * ** .”even from remote IIIparts kingdom;the most of the Bl.
Reporter.Com. 275.
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sucli orreasonable terms as in might impose,the court its discretion
without any terms.

J.Ladd, I know of no which that summons shalllaw therequires
bear the not to besame date as it been heldIndeed,the writ. has
matter of if 25 N.Farmer,abatement it is not dated at all. v.Rogers

511. ItH., need not daysbe served the until fourteendefendantupon
or ; isdays court,before as be ittwenty-eight may impos-the case and

tosible it is dated theimagine what difference can whether itmake
it isday served, or three or the writearlier,weeks three months when

was made. This summons in the law inbywas the form prescribed
force at the I sus-date,time of its and think demurrer must bethe
tained.

J.Smith, May 25, 1874,The enrolls the writplea which bears date
which theupon defendant’s day bywas attached on the sameproperty

E. B. Berry, sheriff. The a summons dateddeputy plea also enrolls
15, 1874, indorsed T.Sept. by B. and servedTucker, sheriff, bydeputy

him 21, 1874,Sept. as his on Theby return the writ.appears plea
“ aforesaid,thatalleges the summons to himdelivered defend­[the

by the officer who served his, defendant’s,said es­writ, when theant]
wastate onattached said iswrit, not, not,and when so served was in

form wit,the lawprescribed by this,in to &c. As the defendant—”
has not his,enrolled the summons served Berry, when the defend­by
ant’s, attached,estate was viz., May but summons25, 1874, the

by 21, 1874,served Tucker Sept. it does not that summonsappear the
served when the defendant’s estate was attached was not in the form

by law.prescribed
The wasamendment allowed.properly

Demurrer sustained.

Crosby.Matthews v. Aug. 13, 1875.

notes—Fraud—Innocent holders.Promissory

note, received,A made his to be for valuepromissory expressed whereby
B, bearer,he to or dollarspromised forty profits interest,with onepay

consideration,A,from As to the note withoutentirelydate. wasyear
from him plaintiffand was obtained fraud. The be-subsequentlyby

innocent, before Beld,the bona thereof maturity.came purchaserfide
valid,the in the of the was athat instrument hands plaintiff negotiable

“therecovered;and that wordnote, be as tomight¡promissory profits,”
a contingencythe not orplaintiff, suggest uncertainty,did orexpress


