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such reasonable terms as the court in its diseretion might impose, or
without any terms.

Laop, J. T know of no law which requires that the summons shall
bear the same date as the writ. Indeed, it has been held not to be
matter of abatement if it is not dated at all. Rogers v. Farmer, 25 N.
H., 511. It need not be served upon the defendant until fourteen days
or twenty-eight days before court, as the case may be ; and it is impos-
sible to imagine what difference it can make whether it is dated the
day it is served, or three weeks or three months earlier, when the writ
was made. This summons was in the form prescribed by the law in
force at the time of its date, and I think the demurrer must be sus-
tained.

SamH, J. The plea enrolls the writ which bears date May 25, 1874,
upon which the defendant’s property was attached on the same day by
I, B. Berry, deputy sheriff. The plea also enrolls a summons dated
Bept. 15,1874, indorsed by T. B. Tucker, deputy sheriff, and served by
him Sept. 21, 1874, as appears by his return on the writ. The plea
alleges that “ the summons aforesaid, delivered to him [the defend-
ant] by the officer who served said writ, when his, the defendant’s, es-
tate was attached on said writ, is not, and when so served was not, in
the form prescribed by law in this, to wit,—" &c. As the defendant
has not enrolled the summons served by Berry, when his, the defend-
ant’s, estate was attached, viz., May 25, 1874, but the summons
served by Tucker Sept. 21, 1874, it does not appear that the summons
served when the defendant’s estate was attached was not in the form
prescribed by law.

The amendment was properly allowed.

Demurrer sustasned.

Martaews v. Croszy. (A
Promissory notes— Fraud—Innocent holders.

A made his promissory note, expressed to be for value received, whereby
he promised to pay B, or bearer, forty dollars profits with interest, one
year from date. As to A, the note was entirely without consideration,
and was obtained from him by fraud. The plaintiff subsequently be-
came the innocent, dona fide purchaser thereof before maturity. Heid,
that the instrument in the hands of the plaintiff was a valid, negotiable
promissory note, and might be recovered ; that the word «profits,” as to
the plaintiff, did not express or suggest a contingency or uncertainty,
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but an absolute existing fand as the consideration of the promise, and
on account of which the money was to be paid; and that the word, as
inserted in the note, was not such an apparent defect or infirmity as to
put the plaintiff upon inquiry.

From MerriMack Crrouit COURT.

Assoupsit upon the common money counts. This action was sent
to a referee, who reported his conclusions of fact and law as follows:
¢ A gainst the defendant’s objection, the plaintiff was allowed to put in
evidence two writings, both alike, upon each of which he claimed to
_feeover $40, with interest from its date. These writings were as fol-
ows :
¢ GroroN, New HamPsHIRE, November 21st, 1871.
¢One year after date, for value received, I, the subscriber, of Groton,
county of Grafton, state of New Hampshire, promise to pay Jacob B. ~
Rand, or bearer, forty dollars, profits with interest. :
P. O. Grafton, N. H. A. B. Crossy.

“On the above date, one M. called upon the defendant, and induced
him to buy the agency of a worthless patent, and to give therefor four
writings like the above. The understanding between the parties was,
that at the expiration of a year M. would call upon the defendant and
settle, by ascertaining the amount of profits which the defendant had
realized from the patent, which amount was then to be inserted in the
blank space preceding the word ¢profits’ in. the written instrument,
the words ¢ forty dollars’ to be then erased. The defendant realized
no profits, and, as to him, the writing was entirely without considera-
tion, and obtained from him by fraud. The defendant never saw M.
again. Subsequently, one Fellows purchased a peice of woodland of
the plaintiff for $700, paying therefor in such instruments as the fore-
going, including those which are the subject of this suit. The plaintiff,
relying upon the representations of Fellows, whose reputation was fair.
enough then, bad as it may be now, took these papers in payment, and
became the innocent bong fide holder thereof before their maturity. He
does not remember whether he observed the word ¢profits.” If he
did, it did not suggest to him any suspicion of unfairness, nor did it
snggest to his mind any inquiry as to its meaning. He supposed he
was receiving good and valid negotiable promissory notes.

¢ As matter of law, I hold that these instruments, in the hands of .
the plaintiff, are valid, negotiable promissory notes, and may be re-
covered under the common money counts; that the word ¢ profits —
quoad the plaintiff—does not express or suggest a contingency or un-
certainty, but, rather, an absolute existing fund, as the consideration of
the promise, and on account of which the money is to be paid. The
word ¢ profits,” as inserfed in the note, was not such an apparent defect
or infirmity as necessarily to raise a suspicion in the mind of the plain-
tiff, or to cast such a shade upon the transaction as to put him upon
inquiry.”
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The questions of law raised by this report were transferred to this
court by Foster, C. J.

Pike & Blodgett, for the plaintiff, cited Story on Notes, secs. 26,
51 ; Bdwards on Bills and Notes (9th Am. ed.) 569 ; Ryland v. Brown,
2 Iead (Tenn.) 270 ; Wells v. Brigham, 6 Cush. 8; Frnst v. Steck-
man, T4 Pa. Bt. 18 ; Hovey v. Winslow, 59 Me. 170 ; Bank v. Barreit, 38
Ga. 126; Dougherty v. Perry, 88 Ind. 15; Taylor v. Curry, 109
Mass. 37.

Mugridge, for the defendant, cited Chitty on Contracts 73 ; Powell
on Contracts 239; Bartlett v. Nottingham, 8 N. H. 805; Clement v.
Carleton, 2 N. H. 869 ; Trustees v. Peaslee, 15 N. H. 827.

Smrrd, J. The notes offered in evidence were payable at a time
" fixed, namely, one year after date, on no contingency or condition, but
absolutely ; for a sum certain, out of no special fund, but by the
maker generally ; and to the payee or bearer. These qualities answer
the test of the negotiability of a promissory note. Harriman v. San-
born, 43 N. H. 128; Cota v. Buck, 7 Met. 588 ; Chitty on Bills 132.
The body of the notes contains the word ¢ profits.” But this word
does not express any contingency upon which the payment of the notes
depends, nor refer to any particular fand out of which they are to be
paid. The word does not in any way modify the promise of the
defendant. He has, for value received, promised to pay Jacob B. Rand,
or bearer, forty dollars profits, with interest, one year {rom date. The
natural and reasonable construction of the language used is, that the
profits were not profits to be earned during the year or in the future,
for there might be no profits earned, but were profits already accrued
or agreed upon. The word refers to the consideration for which the
note was given, which the maker distinetly admits in the use of the
words “ value received.”

The defendant contends that the question is one of lafent ambiguity,
and could not be determined by the referee as a matter of law. The
construction of all written instruments is matter of pure law, in all
cases where the meaning and intention are by law to be collected from
the instrument itself. No parol evidence is admissible to limit, extend,
contradict, or in any way vary the terms used in an instrument, nor to
explain any ambiguity in them which is apparent on the face of the
instrament, White v. Atkinson, 4 N. H. 21 ; Bartlett v. Nottingham, 8
N. H 812. Is therc a latent ambiguity in these notes? ¢.\ latent
ambignity is that which seems certain, and without ambiguity for any-
thing that appears upon the instrument, but there is some collateral
matter out of the deed that breeds the ambiguity.” Sugden on Ven-
dors 101 (Ist Am. ed.) ; Trustees v. Peaslee, 16 N. H. 827 ; Miller v.
Travers, 8 Bing. 244. No difficulty arises as to the person to whom
the defendant promised. No question is raised that the promisee,
Jacob B. Rand, was described by his proper name, and that from him
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the note has been transferred to the present plaintift, who is the bearer
and owner of the same. Nor is any question raised that there were
two persons of that name ; so that here is no controversy as to which
one was the true promisee. Nor, again, is there any ambiguity as to
the subject-matter of the promise. It is a promise to pay forty dol-
lars-——not forty dollars in profits, nor out of profits, nor when the
profits shall be earned, nor provided they shall be earned. The lan-
guage used cannot be said to be strictly ungrammatical, but when inter-
preted properly will read something as follows: ¢ One year after date,
for value received, I promise to pay Jacob B. Rand, or bearer, forty dol-
lars with interest, being for profits received,” or, ¢ it being the sum
agreed upon as the value of profits received by me.”

Taylor v. Curry, 109 Mass. 86, is a case very much in point. The
note declared upon was as follows: “Twelve months after date I
promise to pay to the order of Maurice Curry four hundred and one
dollars for value received. On policy No. 83,386. By Stromness,
Maurice Curry.” Tt was held that the words in the body of the note,
“ On policy No. 83,386, by Stromness,” did not express any con-
tingency as to the payment of the notes, or refer to any fund out of
which they are to be paid, but appear to refer to the consideration for
which they were given.

It is farther contended by the defendant, that the refcree could
not find, as matter of law, that the word * profits,” as inserted in the
note, was not such an apparent defect or infirmity as necessarily to
raise a suspicion in the mind of the plaintiff, or to cast such a shade
upon the transaction as to put him upon inquiry. It is clearly a ques-
tion of law and not of fact, and is in accordance with the decisions.
The authorities cited by the plaintiff’ seem to be quite in point. Bank
v. Barrett, 38 Ga. 126 ; Dougherty v. Perry, 88 Ind. 15,

Cusmineg, C. J. The fair construction of the term ¢ profits,” in the
notes in question, is, that the sum which the promisor agrees fo pay is
to be taken as the amount of profits which he has received on some
past transaction, and is to pay to the payee of the note or his order.
That being so, the admission of parol testimony, to disclose the agree-
ment sought to be proved, could not be allowed without giving by
parol testimony a meaning to the writing different from what is ap-
parent on its face, which is inadmissible. There would be, then, noth-
ing for a purchaser of the note to inquire about. By its fair construction,
it imports a note absolutely payable, and not payable on a contingency,
and was therefore a good negotiable note.

The referee also finds, as matter of fact, that there was nothing in
the term ¢ profits” having a suspicious appearance, or calculated to put
the purchaser upon inquiry. This is clearly matter of fact and not
matter of law; and the fact having been passed upon and found by the
referee, there is nothing left for the court to consider.

The note, therefore, being on its face a good negotiable note, and
there being in fact nothing about it to put the purchaser on inquiry,
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and having been purchased in good faith before it became due, the
plaintiff is entitled to hold it free from any equitics which might exist
between the original parties to the note.

Lapp, J. When the defendant signed these papers, he supposed the
word ¢ profits ”’ meant profits to be realized from the worthless patens
during the year the notes had to run; and such was the contract which
he in fact made. But the papers were cunningly drawn, in such way as
to carry one idea to the mind of the defendant, who knew the under-
standing upon which they were given, and another to the mind of one
who had no such knowledge, and was also ignorant of the transaction
out of which they sprang. It was the device of a rogue to overrcach
and defraud the unwary. The referee has found that “the word
¢ profits,” as inserted in the note, was not such an apparent defect or
infirmity as necessarily to raise a suspicion in the mind of the plaintiff,
or to cast such a shade upon the transaction as to put him upon in-
quiry.” He also finds that the plaintiff’ took the notes in payment for
land, and became the innocent dona fide holder of them before their
maturity. These findings obviously leave no question but the legal
construction of the instruments, which has been considered by my
brethren ; and I agree.with them, that, as the papers stand, they show
an unqualified promise to pay, which gives them the legal character of
promissory notes, and that the word ¢ profits ” imports rather the con-
sideration upon which they were given, than a contingent fund, or any
fund, out of which they were to be paid. There must be

Judgment on the report for the plaintiff.

STEWART ©. HARRIMAN. { Aug1s,

Probate of will—Appeal—.Attestation.

The statute of July 2, 1822, provided, that in case any will should be
proved without notice to the parties interested, any party interested should
be entitled to have the probate reéxamined, on petition presented to the
judge of probate, &c., with this proviso: “Provided, that no such appli-
cation shall be sustained unless preferred within one year from the time
of the probate, nor if an appeal from such probate has been prosecuted
before the superior court.” By Gen. Stats., ch. 175, sec. 7,—which is the
same as in the Revised Statutes of 1842,—it is provided that “Any party
interested may have the probate of any will which has been proved without
notice reéxamined, and the will proved in solemn form before the court of
probate, at any time within one year of such probate, if no appeal from
such probate has been prosecuted before the supreme court.”” Held,
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