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sucli orreasonable terms as in might impose,the court its discretion
without any terms.

J.Ladd, I know of no which that summons shalllaw therequires
bear the not to besame date as it been heldIndeed,the writ. has
matter of if 25 N.Farmer,abatement it is not dated at all. v.Rogers

511. ItH., need not daysbe served the until fourteendefendantupon
or ; isdays court,before as be ittwenty-eight may impos-the case and

tosible it is dated theimagine what difference can whether itmake
it isday served, or three or the writearlier,weeks three months when

was made. This summons in the law inbywas the form prescribed
force at the I sus-date,time of its and think demurrer must bethe
tained.

J.Smith, May 25, 1874,The enrolls the writplea which bears date
which theupon defendant’s day bywas attached on the sameproperty

E. B. Berry, sheriff. The a summons dateddeputy plea also enrolls
15, 1874, indorsed T.Sept. by B. and servedTucker, sheriff, bydeputy

him 21, 1874,Sept. as his on Theby return the writ.appears plea
“ aforesaid,thatalleges the summons to himdelivered defend­[the

by the officer who served his, defendant’s,said es­writ, when theant]
wastate onattached said iswrit, not, not,and when so served was in

form wit,the lawprescribed by this,in to &c. As the defendant—”
has not his,enrolled the summons served Berry, when the defend­by
ant’s, attached,estate was viz., May but summons25, 1874, the

by 21, 1874,served Tucker Sept. it does not that summonsappear the
served when the defendant’s estate was attached was not in the form

by law.prescribed
The wasamendment allowed.properly

Demurrer sustained.

Crosby.Matthews v. Aug. 13, 1875.

notes—Fraud—Innocent holders.Promissory

note, received,A made his to be for valuepromissory expressed whereby
B, bearer,he to or dollarspromised forty profits interest,with onepay

consideration,A,from As to the note withoutentirelydate. wasyear
from him plaintiffand was obtained fraud. The be-subsequentlyby

innocent, before Beld,the bona thereof maturity.came purchaserfide
valid,the in the of the was athat instrument hands plaintiff negotiable

“therecovered;and that wordnote, be as tomight¡promissory profits,”
a contingencythe not orplaintiff, suggest uncertainty,did orexpress



CROSBY,22 v.MATTHEWS

andbut an fund the consideration of the promise,absolute asexisting
word, astheon the to be and thataccount of which wasmoney paid;

as tonote, infirmityinserted in an defect orthe was not such apparent
theput plaintiff upon inquiry.

Circuit Court.-From Merrimack

Assumpsit wasthe common counts. This action sentupon money
a referee,to his fact follows:who conclusions of and law asreported

to inthe defendant’s the was allowed“Against objection, putplaintiff
toevidence two both of which claimedwritings, alike, each heupon

fol-writingsrecover interest from its date. as$40, with These were
lows :

21st,New‘Groton, Hampshire, November 1871.
‘ received,valuedate, I, subscriber, Groton,One for the ofyear after

Grafton, state of to Jacob B.county of New Hampshire, paypromise
Rand, or bearer, forty dollars, interest.withprofits

Crosby.’Grafton,P. 0. N. H. A. B.
“On M. and induceddate, defendant,the above one called upon'the

fourhim to of a worthless and tobuy agencythe thereforpatent, give
was,like the above. thewritings understandingThe between parties

a andthat at the of M. would call the defendantyear uponexpiration
settle, the amount of which the defendant hadascertainingby profits

infrom the amount to bepatent,realized which was then inserted the
instrument,word in-blank the the writtenspace preceding ‘profits’

’‘the words dollars to be then erased. The defendant realizedforty
him,no as to was without considera-and, entirelytheprofits, writing

him saw M.byand obtained from fraud. The defendant nevertion,
one a of woodland ofFellows'again. Subsequently, purchased peice

$700,for in such instruments as the fore-the thereforplaintiff paying
Thethose which are the of this suit.including subject plaintiff,going,

of was fair-Fellows,the whoserelying upon representations reputation
then, bad as it took these innow,beenough may papers payment, .and
the innocent holder thereof their Hematurity.became bona beforefide ‘ Ifnot whether he observed the word heprofits.’does remember

diddid to him of nor itany unfairness,it notdid, suggest suspicion
as to itsanyto his mind He heinquiry meaning. supposedsuggest

and valid notes.negotiable promissoryreceiving goodwas
“ I hold that in oflaw, instruments,of these the handsAs matter

andvalid, notes, may be re-negotiable promissoryarethe plaintiff,
‘ ’—money counts;the that the word profitsunder commoncovered

or un-not a orexpress suggest contingencythe plaintiffquoad —does
fund,an absolute as the consideration ofcertainty, but, rather, existing

is toand on account of which the be Themoney paid.the promise,
‘ not annote,as inserted in the was such defectprofits,’ apparentword

a in mind of theas to raise theinfirmity necessarily suspicion plain-or
himor to shade the transaction as- totiff, uponcast such a upon put

inquiry.”
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The of tolaw raised this were transferred thisquestions by report
court J.by Foster, 0.

Notes,Pike for on secs.Story 26,the citedBlodgett, plaintiff,cf
51; 559;on and Am. v. Brown,Edwards Bills Notes (9th ed.) Ryland

; ;2 Head v. 6 8 Brnst v.Wells Cush. Steck-Brigham,270(Tenn.)
170;; Winslow, Barrett,v. v. 38man, 74 Pa. St. 13 59 Me. BankHoney

126;6a. 15;v. 38 Ind. v. 109Dougherty Taylor Curry,Perry,
Mass. 37.

;for on Contracts 73 PowellMugridge, defendant, Cliittythe cited
239; 305;on 8 H.Contracts Bartlett N. Clement v.Nottingham,v.

Carleton,2 369; Peaslee,N. H. 15 N. II.Trustees v. 327.

Smith, J. at aThe notes in evidence were timepayableoffered
fixed, no or butnamely, one after onyear date, contingency condition,

; certain, fund,forabsolutely a sum of no but byout thespecial
maker and to Thesegenerally; qualitiesthe or bearer. answerpayee
the test of the a note. Harrimanof v. San­negotiability promissory
born, Buck,43 128; 588;N. H. Cota onv. Met. Bills 132.Chitty7

“The of the notes contains word But thisbody the wordprofits.”
does not which the ofexpress any the notescontingency paymentupon
depends, theynor refer to fund out of whichany are to beparticular

word thepaid. modifyThe does not in ofany way promise the
has,defendant. He for to B.received, promised Rand,value Jacobpay

or bearer, interest, yeardollars with one from date.forty Theprofits,
natural is,and reasonable construction of the used thatlanguage the

not inprofits were to orprofits during year future,be earned the the
for there be nomight earned, alreadybut wereprofits accruedprofits
or agreed The word to consideration forupon. refers the which the
note was which admits in thegiven, the maker use ofdistinctly the

!<words value received.”
The ofdefendant contends that the is one latentquestion ambiguity,

and could ofnot be determined as a matter law.by the referee The
ofconstruction all written is matter of law,instruments in allpure

cases where the and law to bebyintention are collectedmeaning from
limit,the instrument isitself. No admissible to extend,evidenceparol

or in ancontradict, way instrument,the terms used in norany vary to
in is on the faceexplain any ambiguity them which ofapparent the

21;v. Bartlett v.Atkinson,instrument. 4 H. 8Nottingham,White N.
?N. H. 312. Is a in these notes “Athere latent latentambiguity

is that and forambiguity ambiguitywhich seems withoutcertain, any-
that is something instrument, but thereupon the collateralappears

ofmatter out Sugdenthe deed that breeds the on Yen-ambiguity.”
; 327;dors N.Peaslee,101 Am. Trustees v. 15 H. Millered.)(1st v.

Travers, 8 No the244. arises as to toBing. difficulty whomperson
the is raised thequestion promisee,defendant No thatpromised.

B. name,Jacob his and thatRand, bywas described from himproper
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note has to is bearerthe been transferred the who thepresent plaintiff,
and owner of the same. is thatanyNor raised there werequestion

;two asof that name so that here is no to whichpersons controversy
Nor,was the true is as toanyone thereagain, ambiguitypromisee.

of It is a to dol-subject-matter fortythe the promise. promise pay
in nor nor thelars —not dollars out of whenforty profits, profits,

earned,shall nor shall The lan-be be earned.profits provided they
saidused cannot to be when inter-strictly ungrammatical,be butguage

date,will read as yearfollows: “One afterpreted somethingproperly
bearer,13.received,for I to Jacob or dol-promise Rand, fortyvalue pay

“interest, received,”with for it thebeing or, beinglars sumprofits
the of me.”byas value receivedagreed upon profits

36,Mass. av. 109 is case much in Thevery point.Curry,Taylor
as Ideclared was follows: “Twelve months afteruponnote date

to to the of four hundred andCurryorder Maurice onepaypromise
On No. 33, 386. By Stromnoss,dollars for value received. policy

note,It the in ofwas held that words the theCurry.” bodyMaurice
“ No. did83, 386, by Stromness,” anynot con­expressOn policy

fundas the of the or to out ofnotes, anyto referpaymenttingency
to refer to the consideration forare be but tothey paid,which appear

given.weretheywhich
byis the that the referee coulddefendant,It further contended

“ as inas matter that the word inserted thefind, law,not profits,”of
an as necessarilynot such defect or toinfirmitywasnote, apparent

ain the mind of the or to cast such shadeplaintiff,araise suspicion
him istransaction as to It ainquiry. clearly ques­put upontheupon

fact, in the decisions.and not of and is accordance withof lawtion
inthe seem to be Bankby quiteauthorities cited plaintiff' point.The

126; 38 Ind.38 v. 15.Barrett, Ga.v. Dougherty Perry,

“ inof term theCushing, C. The fair construction the profits,”J.
to isthe sum which theis, agrees payin that promisorquestion,notes

amount of which has on someas the he receivedprofitstakento be
to or histransaction, and is to the of the note order.payeepaypast

agree-the of to disclose theparol testimony,admissionso,beingThat
allowed giving byto could not be withoutbesought proved,ment

isthe from whata to differenttestimony meaning writing ap-parol
then,face, be,is inadmissible. There would noth-its whichonparent

By construction,note its fairof the to about.inquirea purchaserforing
contingency,and not on aa note absolutely payable, payableit imports

negotiablea note.goodthereforewasand
fact, was inalso as matter of that there nothingfinds,refereeThe

“ calculated toa orhaving putsuspicious appearance,profits”termthe
of fact and notclearlyThis is matterinquiry.uponthe purchaser

and found thelaw; upon byand the fact beenhaving passedofmatter
nothing the court tois left for consider.referee, there

note, andnegotiableon its face atherefore, being goodnote,The
it on inquiry,fact to thenothingin about put purchaserbeingthere
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due,faith before it became thegoodand been inhaving purchased
it from existequitiesto hold free whichplaintiff any mightis entitled

note.to thebetween the original parties

defendant these he theJ. When theLadd, signed papers, supposed
”“ fromword to be realized the worthless patentmeantprofits profits

run; and was the whichhad to such contractduring the the notesyear
drawn,in in aswayfact made. But the were suchpapers cunninglyhe

defendant,mind the who under-carryto idea to the of knew theone
they and mind ofwhich were another to the onestanding given,upon

ignorantwho had such and was also of the transactionknowledge,no
of a rogueof It was the to overreachout which devicethey sprang.

hasunwary.and defraud referee found that wordthe The “the
‘ the was not such an ornote,as inserted in defectprofits,’ apparent

to in the mind ofinfirmity as raise a thesuspicionnecessarily plaintiff’,
toor cast a transaction as to him in-such shade theupon uponput

that inalso finds took the notes forquiry.” He the plaintiff' payment
land, and bona holder of themthe innocent before theirbecame fide

noobviouslyThese leave butmaturity. findings question the legal
which hasconstruction of the been consideredinstruments, by my

them,brethren; that,I stand,and as theagree,with papers they show
an to themgiveswhich the characterunqualified promise pay, legal of

”“thatnotes, and the word rather the con-promissory profits imports
sideration athey given, fund,which were than orcontingentupon any
fund, out were to Thereof which be must bethey paid.

on theJudgment thereport plaintiff.for

Stewart v. Harriman. Aug. 13, 1875.

Probate Appeal—Attestation.of will—

The statute of inJuly 2,1822, that case willany shouldprovided, be
interested, anywithout notice to theproved interestedparties party should

be to reexamined, presentedentitled have the onprobate petition to the
&c., “Provided,of with that nojudge this : suchprobate, proviso appli-

cation shall be sustained unless one yearwithin from thepreferred time
of the nor if an such has beenfromprobate, appeal probate prosecuted

7,Stats., 175,before the ch. sec.superior court.” Gen.By is the—which
1842,same as in the of isRevised thatprovidedStatutes “Any party—it

mayinterested have hasbeenprobate anythe of will which provedwithout
reexamined,notice the in formbeforeand will solemn theproved court of

from,ifat time of noany yearwithin one suchprobate, probate, appeal
such thehas beforeprobate been court.”prosecuted supreme Held,

3VOL.LVX.


