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Upton v. Manchester.Aug. 13, 1875.

Police Justice Manchester —Construction Compensationof of forstatutes —
and costs—Case overruled.Salary—Peesservices—

The charter the cityof of Manchester inthat all costs criminalprovided
which not toproceedings, bywere the of the courtpaid judge police

taxed,should madebe and in like man-respondents, up, satisfied“paid
ner inprovidedas law cases of ofby of the The effectjustices peace.”

was, to thethis allow of the city,court to recover of thejudge police
and to retain use,to his those costs, salary.own in addition to annualhis

Stats., 250,ch. sec.Gen. 13. theactsSubsequent amendatory prescribe
of said which is declared “in for allsalary judge, to be full compensation

* *services him in behalfperformed by of said and for all feescity,
Held,in actions for which the city would otherwise be responsible.”

the is not entitledjustice to thepolice recover of fees in casescity prose-
the inby city,cuted which city officers and inwere whichcomplainants,

costsno were thepaid by respondents.
Potter, 409,Manchester v. 30 N. H. overruled.

HillsboroughFrom Circuit Court.

Assumpsit, Samuelby against the for feesUpton city Manchester,of
forjusticeas sis toyears of inpolice prior the date the caseswrit,

inby citythe whichcity, officers andprosecuted were complainants,
in which no costs were thepaid by respondents. areThese fees

under the 16,claimed charter of the city, section and toamendments
1105,the same since as found inpassed, the Laws of in1851, ch. and

Laws of 1855,the ch. and in1683, the Laws of ch. The1867, 7.
was justice of theplaintiff appointed court Manchester inpolice of

1857, andFebruary, held the office until and thatJuly, 1874, during
made out his bill fortime andsalary office rent against the city quar-

the andterly, same, receivedpresented therefor, andpayment presented
claim theagainst cityno for ofany the items untilclaimed in this suit
suit was commenced.the

The case wasforegoing transferred to the court to deter-superior
the ofmine the ofquestion liability the indefendants the action.

HilandMorrison whom were Cross(with for theBurnham),f f
plaintiff.

The inquestions this case arise theupon charter of and thecitythe
thereto.amendments
16I. Section of the charter establishes a for thepolice city,court

16,and provides (p. bottom, City andCharter Ordinances) respecting



v.UPTON MANCHESTER. 55

those incases which the fines and costs are fines and for-paid,—-“All
feitures, and all costs in criminal which shall be receivedprosecutions,

orby paid court,into the hands of the of said shall bejustice by him
accounted for and paid Manchester,over to the of in thecity same
manner and under the same for as arepenalties neglect byprovided

”inlaw the case of of andjustices the thosepeace; respecting cases
in which no costs are the allby costs inpaid respondents, such—“And
prosecutions not thus received shall be made taxed, certified, andup,
allowed, and shall be and satisfied in like aspaid manner provided by

inlaw cases of ofjustices the and near the middlepeace;” of page 17,
costs inrespecting civil suits and ofsalary Thejustice, ofjustice—“

said court shall account andfor over to the ofpay city Manchester all
fees himby or which now toreceived, accrue ofjustices the inpeace
civil actions and criminal cityand saidthe ofprosecutions, Manches-
ter shall pay the sum of five in fullannually hundred dollars compen-
sation for all services to him ofassigned by the thisprovisions act.”
The amendment of 1851 is found on 36 ofpage City Charter and
Ordinances. The first section makes the ofclerk saidjustice court.
The second section is as follows: “The of saidjustice court shall
annually receive a salary of dollars,three hundred to be paid by the
city of Manchester in ofquarterly seventy-five dollarspayments each,
which shall be in full for all services him forby theperformed said

andcity, all fees in actions and saidprosecutions prosecuted by city, or
the officers thereof, for which said citythe would otherwise be respon-
sible. The said shall foraccount andjustice over topay the city
treasurer, as now law, all fines and himprovided by byfees received in
actions and prosecutions or in behalf of saidby ascity aforesaid, and
shall be entitled to retain to his own byuse the fees him received or
receivable in all other It willcases.” be seen that this section affects
the clause to the andrelating the one tosalary, relating those cases in
which costs and fines are but makes no allusion to thepaid, clause re-
lating to those incases which no costs are Section 3paid. repeals
all acts inconsistent with this act.

The construction of the charter as it now stands was considered by
the court in v. Potter,Manchester 30 N. H. 409. In this case the city
brought an action the to recover the fines andagainst justice costs

topaid him, and athe defendant filed as set-off the fees accruing to
him as justice in in which no costs hadthose cases been paid by the
respondents; and the main before the court wasquestion upon the
right of the justice to fees—the same that isquestionthese before the
court 416,in this In thecase, court,case. that on having discuss-page
ed the 16, is,above of Theprovision say, justicesection inpolice the—“
main, justice of the acity.for the He receives statedpeace salary in-
stead of the andby defendants,costs that are the when thepaid costs
are not them from thepaid by city,the he receives whichrespondents,
is so far hishim,and also to ascounty city dutiescomplainantdefacto
are concerned.” And effect of the amendment oftherespecting 1851,
and the right say,of the to these the courtjustice fees, page 417,—
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“ the injusticeThe act of 1851 to have the ofsalaryreducedappears
court;ofof clerk theconsequence making policethe police justice

the and bebut, so far as and fines costs are toreceiving overpaying
or re-considered, or his to his use the fees receivedownretaining

ceivable, in thisto no alterationonlythere seems be thechange,
over tobeingin this the shouldjustice paylaw thatrespect police

marshal, &c. This itemcity treasurer instead of citythe the
which,and in theset-off forof the defendants’ was costs not paid,

“section, taxed, certified,made andof the shall belanguage up,
asallowed, inand shall be and satisfied like mannerpaid provided

we it mustlaw in of the and think becases ofby justices peace,”
did not thenThe enactment this amendment repealallowed. of

theto and this settled questionclause these costs berequiring paid,the
and it now unlessstood, is,the as the then ascity’s liabilityof charter

has it.amendmentsubsequent changedsome
that of1851,to two sinceonlyII. The case refers amendments —one

and and otherOrdinances,found 44 of the1855, Cityon Charterpage
54; and, as understand these are1867, it, onlyof on wo thepagethat

thisthat in waycan affectany question.amendments
1, writs,in relation to the &c.,issuedThe act of 1855 Sectionprovides:

summons;court; of of2,the section in relation to returns writsby
4,of justice;in to and duties sectionrelation3, powers specialsection

is ofto of and a of the firstcopyrelation thesalary justice, partin
1851;of in and costs2, 5,act section relation to the fines paidsection

in whichNo to those cases no costsanywherereference is madein.
paid.are

and,ofact'of 1867 to thesalary justice, changingThe relates simply
the fourthof the is a word for of section ofword,salary,amount copy,

of 1855.amendmentthe
do not or the of themodify1. These amendments sectionrepealIII.

“ taxed andcertified, allowed,these costs to berequiring up,charter
in ofin like manner as is law casesby jus-and satisfied providedpaid

ofnot construction the char-Theyof the do thepeace.” changetices
court, do the of thecitynor relieve togiven by liabilityas the theyter

is only1855 the section orthese costs. 4 of the act ofSectionpay
be claimed asany wayamendments that can in affectingof thesepart

no to this classand reference of cases.this contains directquestion,this
it isfees,which claim these bythe clause under we impli-it repealsIf

“ law regardnot does notcation, and this law does favor. The withthe
admitnot, unnecessarily,and will them.byrepeals implication,favor

affirmative inmerelyis of which are theirthis true statutesParticularly
; if recon-and later statute can reasonable construction bebyacharacter

stand.”a to State v.one, Otis,with both will be allowedpriorciled
H. 72.N.42

fromis evident factverythis does not therepeal implicationbyThat
ofdid is a substantial the firstcopythe act of 1851 and thisnot,that

the2 of A of two acts shows thatsection that act.of comparisonpart
to increase thesimplyand intendedis a of the wascopy other,onethe
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amount of and tlie matter of fees wheresalary, preciselythe leave
it.Manchester v. Potter left

1851, 1855,oeAct oe 2. Act Sec. 4.Sec.
of the courtThe of the said court shall The ofjustice justice police

shallreceive the of Manchesterannually citya of threesalary annually
adollars, salaryhundred be the of five hundred dol-paidto receiveby

- inlars, cityin be saidcity by equalof Manchester topay- paidquarterly
of which shalleach,ments dollars beseventy-five quarterly payments,

which shall in all in full for allcompensationbe full for services services
him in behalf of saidcity,him for the saidperformed by byperformed

and all againstof all fees in and for thecity, charges cityactions prose-
court,of andsaid or as clerk said for all feesprosecuted by citycutions

thereof,the theofficers for which the in actions for which wouldcity
city respon-said bewould otherwise otherwise be responsible.

sible.
is inIt is them theonlythat the difference between amountapparent

of of theEach the in samesalary. applies salary payment services,
words;and in almost the same and if the section in the char-precisely

ter these costs to be and the act of 1851 canrequiring standpaid
and of must standtogether, then that section act 1855the together

also.
one,“An not be a morebyolder statute will recentrepealed unless

the former,latter the or unless theexpressly negatives ofprovisions the
two are in which the earliermanifestly caserepugnant, enactments
will be modified or When both the acts arerepealed. andaffirmative,
the substance such that both stand the lattermay together, does not

former, butrepeal theythe shall both have concurrent jurisdiction.”
v. Wilson, N. H.State 43 418. act of notThe 1855 does negative the

itlaw as stood when Manchester v. Potter was decided: both acts are
same,the substance of each and ifaffirmative, the the same ofprinciple

construction is be to as wasto the act of 1855 toapplied the act of
1851—if the same words now mean same asthe thing then—the lia-

of the. to thesebility city pay costs is established.
2. It is not to inferred that the of salarybe increase was made in

lieu of costs: salarythese the never exceeded the costs paid the
city. The of the courtbusiness had increased more than threefold.
The fees of had been Inalmost doubled 1866justices bylaw. the fee

$1;for was and in 1867,examination raised from 34 cents to when the
salary doubled,was the fee for warrant wasandcomplaint doubled also
—from “If had75 cents to the intendedlegislature the$1.50. salary
to in of allbe full official services which shouldwhatever bo done for
the short could thecity, one haveparagraph expressed whole matter;

reservations,and the andexceptions, repetitions, circumlocutions which
in wouldacts, onlynow the not be butappear unnecessary, would not,

in any be found at all.” Manchesterordinary legislation, v. Potter,
30 H.N. 418.

3. The enactment of the of 1855 and isacts an by1867 adoption the
oflegislature construction giventhe the court to the ofby act 1851.

yol. lyi. 5
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“ It is maxim, that, legislaturean established when the orlegal adopt
statute, statute,reenact a the as settled bythe construction ofprevious

law, Ward, 12;v. 1 N. H.the courts of is Tomson Brinkadopted.”
“H. is inv. 46 N. 125. there found the suchPond, Unless revision a
as to indicate achange changeof the clear intention to thelanguage

thatlaw, it is an established doctrine the construction oflegal previous
statute, by law,the as the courts of issettled The construc­adopted.

tion will tonot be such alterations as are renderchanged by designed
the concise. Where the to thelaw, antecedentlymore revi­provisions
sion, clear in the or adjudi­was settled either statutesby expressions

them,cation on of shall not be deemedthe mere achange phraseology
law,of the unless such anchange evidently inten­phraseology purports

tion to work a Jewell v. N.Hoderness,of the 41legislature change.” H.
* *“ ongeneral that,161. The relied when a section ofprinciple

a statute is with ofmerely changesformer suchabridged phraseology
it will takenabridgement,as are to effect such not be thatnecessary

on of the to eitherpart legislature changethere was the theany design
statute, view,in our is andeffect or the construction of the correct

;N. H.Bunker, Stevens,sound.” Mooers v. 29 Burnham v. 33427
H.N. 258.

was has thusThat which construction lawby judicial bylaw become
and the toenactment, given byconstruction the court thelegislative

inof is as much law as the statute inthoughact 1851 incorporated
has no rightand court more to reverse that constructionwords, the

law the book.it has to statuterepeal anythan upon
the court was a one isbyThat the construction correct togiven
of the in itjustices concurringfrom fact that one wasbe inferred the
the ofcity,D. a resident of the authorBell, reputedthe Hon. S. the
under its Hischarter, justiceand the first knowl-provisions.police

matter, eminentlyof his and himedge ability integrity, qualifiedthe
cityThe can well afford to payan thisintelligent opinion.to express

received,will that itshow has inthe record of the courtpoliceclaim:
almost if to full ofin, salaryfees not thequite enough paypaidjustice

in can asand addition. The court well itsadoptthis claimthe justice
Ward, words to itonlyTomson v. a few toown, adaptfrom changing

ifcourt,the ofhave been the thiscase, might opinionthis —“Whatever
on ofnow for the first to be decided the wordswere time thequestion

1851, without to the former established construction ofof referenceact
on sound of law andbelieve arethey they justified, principlesact,the

in to been for so the con-what hasadhering many yearsjustice,public
of this law.”struction

James P. for the defendants.Briggs,

thereto;andto the charter amendments butcityThe case relatesI.
1867,issue is the act of chapterto thisactuallylawonly pertinentthe

and 55 of and Ordinances, pro-on Charter whichCityfound 54pages7,
of ofThe of the court the Man-justice police citySection 1.vides,—“
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dollars, toof thousand beannually salaryChester shall receive a one
shall inin which be fullequal compensationpaid quarterly payments,

for all him in of said for allby chargesservices behalf city,performed
and all inagainst court,the as of said for actions forcity clerk fees

which 19,the be Junecity would otherwise responsible.” Approved
1,1874.1867. Said continued in force without untilact change July

418, byIn Manchester v. 30 N. H. and relied on thePotter, quoted
J., andEastman,the to charterplaintiff, court, say, referringper

If had to be in fullamendments, legislaturethe intended the salary—“
allof official services whatsoever which should be for the onecity,done

matter;short could andexpressedhave the whole theparagraph
reservations, andexceptions, circumlocutions which nowrepetitions,

in the would not but would inappear onlyacts be notunnecessary,
any ordinary found at all.”belegislation

The oflegislature 1867, acting evidently suggestion,theupon above
;the in shortexpressed verywhole matter a nor does thereparagraph

“be,to in the act such a ofappear above reserva-quoted, redundancy
tions, and as to render theexceptions, repetitions, circumlocutions,”
meaning, intent, and of acteffect said orobscure, uncer-ambiguous,
tain. The common, act,is and and the as a islanguage whole,plain

“concise and in all its is,The rule as we shall con-complete parts.
ifstantly see, universal,cardinal and is andthat, the un-statute plain

ambiguous, isthere no room for orconstruction interpretation.”
“onSedgw. Stat. and Const. is194,195.Law : It a(2d Again welled.)

rule,settled that a person a officewith a issalaryfixedaccepting public
bound to the dutiesperform salary.of the office for the He cannot
legally claim additional for the ofcompensation duties,thesedischarge

mayeven thethough be asalary inadequate remuneration forvery
the services.” Dillon on (1stMun. 206. Theed.) plaintiffCorp.

ofaccepted the is injustice, or, effect,office what the samepolice thing
it,retained after the salary stated,had been fixed as above and after

the of had andduties the office andbeen definedplainly explicitly de-
clared. “to ofHe was take allcognizance crimes and offences and
misdemeanors of Manchester,committed within the city jus-whereof
tices of the now have or hereafter havepeace may Cityjurisdiction ”—

;and Ordinances,Charter sec. 16 and his salary,received under the act
alone;of for in in1867, services those cases and those ad-receiving

dition, cases,from fees in all civil naturalizations,inprivate parties,
&c., and from of inthe county fees examina-Hillsborough, preliminary
tions.

“ There is no onobligationsuch the of cor-implied part municipal
and no such relation between them and officersporations, theywhich

elect,are law as will torequired obligeto them makeby compensation
law,to such isofficers, unless the to it ordi-right given byexpressly

nance, byor contract. of aOfficers are deemedmunicipal corporation
to have their office with of and reference toaccepted knowledge with
the provisions relatingof the charter or statute to theincorporating
services totheywhich be called and themay render, compensa-upon
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these,tlierefor. Aside from or some thereby-law,tion provided proper
onis the of the with toassumpsit respectno implied part corporation

203; refers, also,of its officers.” Dillon on Mun. tothe services Corp. —
; Orleans,v. 13 Barton v. 16 La. An.GraySikes 347 NewHatfield,

Louis, Walker,; also,Mo. v.554; see,317 Gamier v. Si. 37 Worcester—
9 In the statute to not isGray case,78. this therelating only right

but,not given,to such extra on thecompensation expressly contrary,
“thatit is declared one thousand dollars” “shall beexpressly paid

in full for all services him on of saidperformed behalfcompensation by
court,for all the as and for allcharges against city clerk of saidcity,

for which the wouldin actions otherwise be Ancityfees responsible.”
notact could well be made more and exclusive. Therecomprehensive

no no inis the terms used. It noambiguity, uncertainty, requires ju-
to make it understood. on Stat. anddicial interpretation Sedgw.

97,in208,Const. Law the of the court 3 Seld. and 1adopting language
• evident,It is469, then, that if is to beMich. 479. the case determined

1867,of the cannotthe act recover.plaintiffupon
of main-II. Under the the charter this action cannot beprovisions

17,It is and Ordi-expressly providedtained. Charterpagetherein —
The of said court shall for and overnances —“ account tojustice pay

received,all himbyof Manchester fees or which now accrue tocitythe
in andof the civil actions criminal and thepeacejustices prosecutions,

annuallyManchester shall sumcity paysaid of the of five hundred
full for alldollars in services to himcompensation assigned by the

act;” court, Norris,of this and the in v. 26 N.Potter H.provisions
in the that331, construing the feessay, provision just quoted, payable

“and toto the of the are to bejustice, formerly justicespolice peace,
to of and tocity Manchester,over the do not thebelongpaid police

theyThat are to be over to the of ispaid city Manchester,justice.”
“by charter;the terms of that dothe notrequired theyexpressly

is theyto the evident from the fact that are sobelong justice,”police
charter,be and because the norover, secondly,to neitherrequired paid

thereto, state,nor law ofanyamendment theany expressly gives the
to such fees. Dillon on Mun. 203.rightthe Thejustice Corp.police

fees,in to is inof the all declared Potter v.police justice, respectright
“331,26 N. H. to be the of toright action recover them forNorris,

of Whether in at time ofbenefit the the orcity.” paid judgmentthe
thereafter,time or recovered action in the name of thebyat any police

to be accounted for and over to the city,are and dothey paidjustice,
to the “No therefore arises as tobelong justice. questionnot police

forfees,of the that is settled theownership charter.” Potterbythe
26 H. 331. The decision in v.Norris, Potter,v. N. Manchester 30 N.

inis on to the above In that case409,H. relied view. theopposition
fairly counsel,was not The case was notpresented. argued byquestion

there a brief filed courtwas even therein. The was leftnor apparently
thereof,with or detached to reach such con-charter,alone the portions

a andas examination would lead to.cursory, hastyclusion partial,
not a It isdecision bear critical examination. not clear andThat will
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certain in With a sortanything. of double the courtnegative pregnant
say, to firstreferring cited,branch of the section do not feel con-—“We
fident that the in allproper construction should not be that the costs
criminal prosecutions goshould to the refer-justice.” Again,police

“ring to the last clause of orcharter,section 16 of the and to the phrase
which now toaccrue ofjustices the in civil actions and criminalpeace
prosecutions,” the court v. were towesay,(Manchester Potter) —“If
take the in sense,its thephrase literal it would seem to thatindicate
police justice should over all him in allpay fees which would toaccrue
prosecutions, criminal,both civil and whether the same were received
by him or not himthey be said to to inproperly have accrued[could
the latter case but such a would be in the?]; requirement unreasonable
extreme,” and, they added, con-might justly have has never been—
tended for. Yet equally unreasonable is that construction of the
charter which entitles the tocity receive from the feesthe police judge
received himby in criminal and citythe toprosecutions, then requires

himpay back infees cases where the hascity received Suchnothing.
a law would furnish the greatest possible inducement and opportunity
for corruption, since it would be and in-for themanifestly advantage
terest of the police tojustice all himdischarge beforepersons brought
for minor ;offences and bind over all with incharged offences,graver
which case ;the county would his fine,fees or of orpay by remission
by applying the ready of the accused tocapital the of the finepayment
exclusively, otherwise,or dark,thatby ways are theprevent payment
of the fees which should follow a conviction. It is theagainst policy

law;of the it ;violates every of itprinciple justice contravenes public
policy; can,and it we believe, be found inin no lawexpressly provided
this thatcountry, orthe shalljustice jury or ofprofit lose the eventby
the suit in one way rather than in the other.

“The ground for that construction of isthe charter to be,stated that
as to those criminal where the andprosecutions fines forfeitures went
to the city, and collected,where the costs were not they are not
regarded by the act as of that legitimate character which are required
to be performed the withoutby police justice special compensation
therefor.” In words,other the wealth or ofimpecuniosity the ac-
cused decides the asquestion to the of thelegitimacy proceeding.
Further on said,(30 N. H. it is “the act to416) appears contemplate
that the salary of the shalljustice cover allpolice prosecutions which
can be enforced, and not those which are unadvisedly orbrought, where

cannothing be collected.” Such a isconstruction clearly unwarranted.
“The police justice his insalaryreceives full compensation for all ser-

vices assigned to him the of thisby act”—section 16 ofprovisions char-
ter —and those services to (sameare declared be “to takesection)
cognizance of all crimes and offences and misdemeanors committed
within the city Manchester,of justiceswhereof of the nowpeace have*
or may have crimes,The law alljurisdiction.” &c.—andsays certainly
the law does not carve the offences or the services ofup charged, the-
police justice, into orlegitimate classes or sections.illegitimate That
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in suchthe and all costswas based clause—“entirely upondecision
andcertified,taxed,shall madereceived,not thus be up,prosecutions,

byand and satisfied in like manner asallowed, providedshall be paid
ourunderofin of of the ”—the effect whichlaw cases justices peace

sub-theorindeterminate, utterly ignoringis disregardingstatute very
ofsection, salarywhich that theclause of the samesequent provides

“ as-full for all servicesshall be injustice compensationthe police
ascertainthis In toto him of act.” orderprovisionsthesigned by

wholeto consider thethe court were boundthe intent of the legislature,
199,Lawand Const.a it Stat.law, only Sedgw.and not ofportion —
lastinconsistent, theof law areet and where the theprovisionsseq.;

legislature.latest will of theregardedis to as theclause be expressing
v.Johnson100, 358, et105,Stat. and Law note toSedgw. Const. seq.;

;202 Maddoeh;1 v. 5 Blatcli. C. C.434 PowersHemp. Barney,Byrd,
Mete, 394;; 8Greer,v. ClarkGraham,v. 2 56 Edgar (la.)(Ky.)

Y. 218.30 N.; v. Wellington,v. 9 Minn. 166 WoodTierney Bodge,
thatevident, the factfromintent and of the law are alsoThe reason

bein fees to paidof the receive their entire compensationpeacejustices
ais givenwhile the justiceone or both theby litigant, policeparties

See,in criminal cases.fees,in of in fullsalary compensationlieu
1, 13,14.secs.Courts, 196, Stat.,Police ch. Rev.also,

im-byamendment repealed,III. of 1851. ThatThe amendment
the jus-to the ofsalary policecharter relatingthe of theplication, portion

cases, in or prose-all actionsof fees intice, exceptand the overpayment
49Manchester,v.in said city. Hillsboroughcutions or behalf ofby

417, say,—H. the courtv. 30 N.Potter,H. 60. In Manchester59,N.
insalary, consequencethehave reduced“The act of 1851 toappears

strikes”—whichof courtclerk themaking policeof the police justice
but, farso as; say,and toif truevery proceedone as being singular —“

considered, orto beand costs areand over the finesreceiving paying
seemsreceivable, thereorhis own the fees receivedhis to useretaining

to on the pre-from act referredwhen an extract theto be no change,”
knownhavemustthat the courtN. H. showsceding page 416)(30

jus-the policecharter requiredto be true. The originalthe contrary
ascivil as wellcases,in allfees him receivedbyto over thepaytice

use feesto his ownhim to retaincriminal; 1851 authorizedthe act of
in behalforcases, byin in actions and prosecutionsall exceptreceived

duties, it isofan; rather than increaseand thatcity•ofsaid provision,
In thesalary.of hisaccounts for the reductionto suppose,reasonable

to the questionalludediscuss nor evencourt do notcited,last the■case
inthe charterofof theby implication, portionsas to the repeal,

ex-of theunawareevidentlyact of and were1851,thequestion by
that thewhich1851, providesin act ofof that clause theistence

“ all per-full for servicesinof shall besalary the police justice
and prose-in actionsall feeshim said and ofcity,for thebyformed

for which thethereof,officerssaid or theby citycutions prosecuted
“ set-wellIt is equallyotherwise be responsible.”said wouldcity

to a priorclearlyis repugnantwhichstatute,that atled, subsequent
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insoone, former, it does not donecessarily althoughtherepeals
itsterms; in alland even if statute be notthe subsequent repugnant

provisions to a was intendedone, yet, clearlyif the later statuteprior
to in the casethe rule that shouldprescribe only govern provided

104;—for, it and Const. LawStat.repeals original.” Sedgw.the
insee, also, 16 This hasOskosh, adoptedv. 623. rule beenKellogg Wis.

this state. revises whole subject-matterWhen a statute thesubsequent
it,of thea to be substitute forone,former and is aclearly designed

tonoby although expressformer law is termsrepealed implication,
v.60;Manchester,that 49 N. H.Hillsborougheffect be used. v. State

cited;71; 419,42 H.Otis, N. H. v. 43 N. and casesWilson,State
Steward, 42;59; v. N.H. 2 H.Leighton Walker,v. 9 N. Sumner

H.305; Clark,v. N. H. Lisbon v. 18 N.295,37Phelps,Wakefield
239; Hall v. thatMartin, 46 N. H. Even as correctaccepting348.

inversion of tothe charter which would the feesgive police justice
cases ofwhere the held the actmay yetbecomplainant responsible,

it,1851 awas and to be for inclearly substituteplainly designed pro-
that the full of all in andviding shall be in fees actionssalary given

prosecutions thereof,said or the officers for whichprosecuted by city
the said would Affirmativecity otherwise responsible. expressionsbe

Thea a last of the aboveintroducing new rule imply negative. portion
clause not in ofcharter,was in the and was inserted the actevidently
1851 to doubts, settle, finally,remove all and the as to thequestion

of of inright the to such fees contin-any anypolice justice portion
gency. It of re-entirelyis inconsistent with the the charterprovision

”“lied on isthe the otherwise beby responsibleplaintiff: phrase
and is no that the cancomprehensive pretenceexclusive. There city

be held nootherwise than as There can beresponsible complainant.
question as to and of the above nor ofthe effect provisions,meaning
the “fullterm A that aconstruction would entitlecompensation.”
person to in the law him sal-receive fees cases where aexplicitly gave

inary thereto,full of all and of claim havefees,such heany may
would unwarranted and It wouldcertainly outrageous.be establish
the of withidentity with of affirmative aver-wrong; negativeright
ments. It would futile efforts the makerender any legislature might
to in anybe understood and with case. Courtscertaintypositively
will towords, terms,construe and the naturalaccordingphrases

words,and obvious where andterms,of their suchlanguage,import
use;phrases of and and ingeneralare common no event will a con-

terms, orwords,struction be which would render suchfavored phrases
or with to theirsenseless, or inconsistent ormeaningless repugnant

;usual and and Law 220obvious Stat. Const. Walkermeaning. Sedgw.
555, 1851,v. 20 actHarris, 3,et Sec. of provides,Wend. seq. —“All

acts and of with this act areacts inconsistentparts repealed.”
that of 1855onlysince 1851. The case mentionsIY. Amendments

andjurisdictionand that of act of the1867, the 1870 increasing
the of 1872cases, permittingfees of the in civil and actpolice justice

isto this issue. Itcities to beingadditional notpay salary, pertinent
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not claimed 1851,that have been,there the act of materialanysince
inchanges the law, case,to this as amount of theto theapplicable except

salary; 1851; ;dollars, hundred,hundred act act ofof five 1855—three
and thousand,one 1867,act of 1867. theUnder the act of aggregate
compensation of the induring the waspolice justice questionperiod
not far from twenty-five annum,hundred dollars which mayper per-

behaps deemed in theinadequate, especially extremelywithcomparison
liberal state,salary higherthe officers in this whosepaid judicial offices
may possibly be deemed mere sinecures beside that of the police jus-

citytice of the Manchester,of which from to two hoursoneoccupies
daily of the who,time of acharter, necessarilyone under the must be

”“ learned, ;able, and but it isdiscreet immaterial whether orperson
“not costs,”the of insalary“increase was lieu of or whether the sal-

“ary exceeded the to or thecosts the whether the business ofcity,”paid
“court had increased” and hadthe fees been doubled.” Thejustice

statute the agave of the business withinpolice justice monopoly justice
the of Manchester, and it would be to thecity not unreasonable expect

fees,—services to be for less than fullrendered the amount of statutory
and ansuch wouldarrangement be for the manifest of bothadvantage

but itparties; to that law and thesay salary,suffices the fixed the
legislature can at or theits diminish the orsalaryincreasepleasure

“duties of that The of Manchester affordcityoffice. can probably” too,so,to this claim; the millionaires of York canpay cityNew
afford their a annumundoubtedly to thousand dollarspay employés per

in addition to ittheir be contend-salary ; yet hardlywillstipulated —
ed, by tendencies,ofthose communistic or thatexcept principles
that ascircumstance alone those a of action togives employés right

other,that orsum, any against their employers.
The enactment of act of 1855 cannot anthe be considered adoption
the inby byof the construction the court reference tolegislature given

the charter and amendment of since the1851, act of 1855 must have
Potter, rendered,been in ifbefore decision Manchester v.passed the

If itvalue,could have been known. of must rather be consideredany
an inas of the Potter v. 26 H. 331.adoption Norris,decision N.

Ward, 1Y. In Tomson v. N. H. 12—the first case reported —the
court have been the of the ifmight court,say, opinion—“Whatever
this for the first to onwere now time be decided the statute ofquestion

to1791, a the former established construction ofwithout reference the
believe are on sound of law andstatute, they they justified, principles
in to whatadhering believe has been the uniformpublic theypolicy,

”state,of in this for alaw, nearly centuryconstruction this andpast;
”“ *“ *own,this court is that declaration as itsasked to adopt

ita words to to this ”—asonly few case follows:changing adapt
of if thiscourt,“Whatever have been the themight opinion question

were for first time to be on the of the act ofnow the decided words
to the of1851, without reference former established construction the

of law andact, believe are on soundthey they justified, principles pub­
been,in to what has for so con­years,lic thejustice, adhering many
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in placestruction of this law.” of Justice is invokedThe sacred name
of centurypolicy; and a for anearly“the uniform construction of law

” “ years,”is to for sopast manybe offset the of a lawby construction[a]
e.,i. iswhen, too, constructionyears, op­nineteen the last mentioned

decisions, Norris,and in v.posed Potterviz.,overborne twoby —one
26 N. 881, 58,—H. v. Manchester,in 49 N.H.the other Hillsborough
the and amend­only other cases that have under this charterarisen
ments It as renderedthereto. cannot be that decision such wasa
in immutable,Manchester v. Potter is or that theorunquestionable
place renderingwhereon it is the courtstandetli Evenholy ground.
the doubt,decision ingreat uncertainty, regardandexpress perplexity
to very and theyon to : thereinmany positions they felt called assume
have both invindicated doctrine,their wisdom. It is now the settled
England that,and in iscountry,this the of the statutewhere language
plain and construction,is forunambiguous, there no room a judicial
and the will of and Const.the must Stat.legislature obeyed. Sedgw.be

;Law 179 1 decisionsPilis v. Pick. In the diversePaige, 43. view of
rendered on have arisenmany issue,to this whichquestions pertinent
under the charter and it to treat theamendments, would absurdbe

uquestion in this case as Anarising independentadjudicata.”res
judiciary will not questionhesitate to fully everyexamine andfairly
presented them, anyto in deci­and or formerchange reverse the ruling
sion, when such or andreversal is demandedchange byauthorized
every consideration of of law, and ofright, impartial justice.

The incounsel,plaintiff’s reply.

claim;The defendants’ brief seems to admit be as andthe law to we
its argument is, that the decision in shouldManchester v. Potter be re-
versed, and asassigns to con-That other decisions seemreasons, (1)—
flict with it; that decision(2) ;the will not boar a examinationcritical

that the ch.of to this case.(3) provisions 196, Stats.,Gen. apply
I. The earliest decision N. II.Norris,referred to is Potter v. 26 331.

This case relates to infees civil actions. forsuits and Actionsmilitary
the recovery of fines Gate v.military civil, Nutter,not criminal.are
27 N. II. 515. No in thequestion requiredarose this case which court
to nor does it ofexamine, examined,to have the theprovisionappear
charter to inrelating fees criminal under which thecases, plaintiff

“recover,claims to and which that all in suchprovides prosecu-costs
tions, not received, certified,thus shall and allowed,be taxed,made up,
and shall and inbybe satisfied in manner as lawpaid providedlike
cases of of do with in civilthe This case had to feesjustices peace.”
actions; inof v. criminal actions.Potter,that Manchester with fees

charter; that,This a the ofrequired construction one clause ofupon
another. is difficult with other.It to see how could conflict eachthey

most wouldtheyIf that of recentdid, Manchester v. Potter being
v.fact, however, was,Potter NorrisIn the inprevail. only question

the to action couldgranting citythat fees thebelongedwhether — —the
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courtthein of and that questionbe maintained the name tlie justice;
affirmatively.decided

v.Hillsboroughto is the more recent one ofThe next case referred
thetothe fineswas, paidIn this whetherquestionManchester. the

county.or to theto thebelonged cityorder of the courtcity by police
inci-considered, exceptwas orto fees raisedrelatingNo question

in whichin in those casesand then reference to costsdentally, only
v.from Manchesterand this the courtpoint quotescosts were paid; upon
iswhateverreferencePotter in of its 59. Nopagesupport conclusions—

allusionanyis thereto those in which no costs are normade cases paid,
taxed,made up,to beof charter such costsrequiringto the theprovision

in Man-theis different fromentirely question&c. The herequestion
clauseof a differentv. and an examinationPotter,chester each required

nobecharter; is and canhere, Norris,in Potter v. therein the and as
onlythearewith in v. Potter. Theseconflict the decision Manchester

towayin anyreferto, and the ones that candecisions referred only
inthe issue.questions

sufficientare aII. The and of the court and counselabilitycharacter
to the criticism the decision.uponanswer

********

citiesofStats., courts196,III. does not to policeGen.Chapter apply
is evidentThiscityof the charter.established by special provisions

itself, especiallyof statutefrom the and thelanguage requirements
sec-thatbyfirst No action such as is contemplatedfrom the section.

madebeenhas evertion has ever been taken the Noby city. provision
court,theofto the of the No decisionsalarytheby city pay justice.
courtthe policeof before itany the questions brought respectingupon

counselit, anyto nor hashas evercity,of the these provisionsapplied
If thisit.in way affectingto that aschapter anyever before referred

any provisionnot madecity, havingdoes so then thechapter apply,
identi-isto full This chapterare bound fees.salary,the payrespecting

its1282, 1852, import,Laws of and its title showswith ch.cal —“An
of policeand the appointmentact for the establishment of courtspolice
to policeis intended toevidently applyin certain cases,”justices —and

statement,Thevote itsbyof such towns as accept provisions.courts
com-an annualas justicelias for his servicesthe receivedplaintiffthat

evidence,notwenty-five dollars, byof hundred is supportedpensation
of jus-salarieslast thenot true. The law of June establishesand is

atthework asclerk, plaintiff,and for the same imposed upontice doing
fullthedollars, if should recoverhundred and the plaintiffeighteen

exceednot thenin his wouldclaimed this action compensationamount
in whichv. Potter is the caseonlysum. The case of Manchesterthat

court, and itthehere has considered bythe raised ever beenquestion
to re-is entitledto that theaccording plaintiffadmitted that decisionis

the provi-orhas modified repealedNo subsequent legislationcover.
thiswhichandrests, uponof the charter which that decisionsion upon

“ in suchall coststhatis founded. The requiringclaim provision
andcertified,taxed,not thus shall be madereceived, up,prosecutions,
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allowed, and shall and by-be in aspaid satisfied like manner provided
law in cases of of the the wholejustices was the lawpeace,” during
time for which the knew ofclaims to The defendantsplaintiff recover.
this law and stand,their it. toliability under allowed that lawThey
and never its or to re-repeal, denied the of thesought right plaintiff
cover these fees virtue of it. theby jus-Some of the fees toaccruing
tice under this law withhave been to afterpaid year year,the plaintiff,
the and of ofknowledge defendants,consent the not in cases pre-only
liminary examination him in theacknowledged to have been topaid

2,defendants’ brief 1. and2, cases,sec. but also in(page c.), appeal
in many cases in committed,which the and to thosewererespondents
payments the defendants never made The claimsobjection. plaintiff
that he is ;as much entitled to these as to his thatsalaryfees he was
they were a ofpart the him for his ser-law tocompensation by given

;vices and that to themdeny to him is in the sacrednessdenyingeffect
aof contract.

The in to secondcounsel, thereply plaintiff’s argument.defendants’

The defendants’former brief does not admit the law to be as claimed
by the plaintiff, but issuetakes it. The defendantssquarely against
do claim that the decision in reversed,Manchester v. Potter should be
although such isreversal not in order to thenecessary questionssettle

in this inarising case favor of the defendants. The decision in Man-
chester v. was thePotter construction of the charter. This caseupon
calls for a consideration of the law as it theonly existed during period
in question, is, from and1,1868, 1,1874;toJanuary January—that
that law is 1867,the of andact such of the charter andportions
amendments thereof as were not then either or byrepealed, expressly
implication. The reasons in plaintiff’sreferred to the supplemental
brief are a few of minor andonly the least reasons weimportant

for the reversal of in Manchester v.incidentally assigned the decision
Potter.

1. court,We submit the of the in v. and inPotter Norrisreasoning
v. of this and askHillsborough Manchester, court,to the consideration

if didthese courts consider the under the charterquestion arisingnot
and of andamendment 1851 In the latter the courtfairly fully. case,
was on to consider a which formed one ofdirectly called thepoint

in v. inreasons Manchester Potter for the decisionprincipal assigned
that case, Manchester,as to whether the of or the ofviz., city county

infines inHillsborough, were entitled to the state cases theimposed
Manchester;court of to the of the court inpolice and, theorycontrary
Potter,v. it that fines toManchester was decided these thebelonged

oncounty; and, $1,788.33the ac-accordingly, city paid countythe
received; eyecount of such fines the it with anplaintiff, appears,—and

the and of that forin,on main claimed athing, portion moneyjumped
and fin-liable,in as the waswhere, claimed,services cases he county

inand so it not aloneback dues that we arepay generally: appears
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our criticism of the indecision Manchester v. Potter. We claim that
the decisions in Potter v. Norris and in arev. ManchesterHillsborough
valuable, for the same andreason that other decisions are —notpurpose
as controversies, mind;but asconcluding to andlights judicialthe
Manchester v. Potter is of value for no other The to bepurpose. light
derived from that decision may be to but canapparent onlythe plaintiff,
be accounted for theupon undulatory theory.
* * * * * * * * *

“The says thatplaintiff law,the defendants knew of andthis their
knew,under it.”liability True: and they indeed, as did the plain-

tiff, that, whether the court’s construction of the charter was correct or
incorrect, to,after 1867,the ofpassage the act of their liabilityreferred

“was measured by sum of onethe thousand dollars. thatThey allowed
law to andstand, never its because had nosought repeal,” they interest

otherwise,in it sincehaving their own was limited andliability expressly
“about; ifhedged and they never denied the toright of the re-plaintiff

it,”cover these fees ofby virtue it was because the never assertedplaintiff
toany those fees forright nearly in wordsyears, and,seventeen the of

“ case,”the no claim“presented the for of itemsagainst thecity any
inclaimed this suit until the suit was commenced.” The evident

intent of the inlegislature the sixteenth section of the charterenacting
was, citythat the themselves should take the of the of thejusticesplace

and shouldpeace, them,theemploy to do the labor forpolice justice paying
him a costs,therefor in fullsalary therefore,All belongedcompensation.
to the city asabsolutely, to of the and theformerly justices peace,
section so city,declares. The couldthen, not have been made liable
to officers,themselves. Ifpay byare madecomplaints city require-under

of law,ment a state the cannot be held suchcity liable, officers being,
vice, officers;hac state and if the is nomaking ofpro complaints part

of the duties of andthe marshals officers, citythe cannot be heldpolice
liable. In any view that can be taken of matter,the there is no law,

reason,nor for holding the for costs to andcity responsible any one,
least of all to the The law thepolice justice. authorizingonly police

to fees, anyretain injustice case, was the of section 2 ofclosing portion
1851, ;the amendment of was,referred to and that act 273 ofby chapter

the General of this state,Statutes ofSection 5 theexpressly repealed.
“to,1855, fees,act of referred allrequired fines, and forfeitures ac-

saidto orcruing city, order of saidpaid by court,” to bepolice paid
to incity marshal,the the same manner as hadthey theretofore been

law to be to ofrequired by the thepaid justice police court. That
has therefore,never been Theprovision repealed. everplaintiff, since

1,1868, fees, them,has collected and retainedJanuary without authority
law, andof is toprobably city, account,indebted the on that between

“andsix dollars.eight thousand That some of the fees toaccruing the
thisunder law been to thejustice have afterpaid plaintiff year year,

**• and to these the defendants never madepayments objection,” is
true;ifwonderful but we are unable to the thatperceive pertinency

lias to the it iscase, inasmuch at not thatpresent ofpretended any
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those were hadby city.fees the The that thepaid cityassumption”“ “is and ifknowledge unwarranted, consent,”of such theirpayment
was a of isif the claim that hegiven, piece impertinence, plaintiff’s

entitled to them is correct.
iw* * %

“ ofThe rule a officer bound the dutiespublic is to perform[that
for ofthe the is the To allowoffice to public.salary] importance

and in the anchanges additions duties of office to the foundationlay
services, rule,for extra would soon Theintroduce intolerable mischief.

shouldtoo, be enforced. The of therigidly legislature,statutesvery
and the of ourordinances seldommunicipal corporations, prescribe

offices;with much itthe duties annexed to andparticularity public
butrequires little to run nice distinctions whatingenuity between

andmayduties not bemay strictlywhat considered official [Manchester
Potter, ;v. for ifand are bythose distinctions much favoredinstance]

greatcourts of it lead onjustice, may to abuse.” Dillon Mun.
206. One illustrationCorp. will suffice. The charter com-permits

to abe taken before of and heplaints justice the issuepeace, may
thereon; and,warrants if the that there waspolice justdeemsjustice

and forreasonable cause such the is toissuing warrant, entitledjustice
his fees for such :16,and how itcomplaint page easycharterwarrant —
would forbe the to withpolice justice some of thearrange justice

warrants,to take all the andpeace issue all the the fees forcomplaints
which are one half of the fees in the isjustice police court. It important,
then, that not the butonly observed,letter tiie of the law bespirit
and fromthat be taken the andnothing to un-public given individuals,
less isrightthe thereto declared by law.expressly

Our then, brieflyare these: That of ’46positions, the charter(1)
no theliability city to costs inimposes upon caso to thepay any

that inpolice the decision Manchester v.justice; Potter stands(2)
alone, aby decision,unsustained andsingle is to the ofopposed rules

uniformly 249,construction in 248,this N. H.adopted 37country—see
250, ;and36,32 N. N. H. that inH. 35 cases cited event it is ofany

as a tosolely light mind,value the the same as otherjudicial decisions,
and side sidebymust be with the decisions in v.weighed Potter Morris

Manchester,and v. and the ofHillsborough whole current American
authorities. It extra because didgave the charter notcompensation

otherwise as Butplaintiffthe claims. that isexpressly provide,
rule, ;not as have Mun. 203,the correct we shown—Dillon on 206Corp.

ofthat whatever differences may be entertained(3) opinion reasonably
charter,with reference to the construction of the there canproper

as to force effect of the ofbe but one the and amendmentopinion 1851,
of liabilitywhich considers and the as todisposes the ofquestion the

the for hisbeyondtocity police justice anything stipulated salary, in
misunderstood,too and common to be too positive tolanguage plain be

that actthat the of to thedisregarded; provisions relating compensa-
tion the more andcomplete definite,of are morepolice justice compre-

and than the of ourexclusive,hensive are statutesprovisions relating
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state;to other officer in thatany the the act of 1855 repeated,(4)
literally,almost that actof the of 1851 toprovision relating the com-

pensation and,of the at the samepolice justice, time, indicated a pur-
on the ofpose legislaturethe that thepart raised in Man-question

chester v. Potter should never rise by thatagain, providing fees,the
fines, and shouldforfeitures be to the marshalpaid instead of to the jus-

;tice that 1855,while the of act ofprovisions acts,the and former(5)
are of value as the intent of theindicating legislature, the act ofyet

and1867 covers concludes this controversy, fixes, measures,whole —
and in andlimits, terms,plain unmistakable the of the ofliability city
Manchester to the the inpolice justice during period question,—the
amount which liability,of as the shows,case lias been andfully paid

;satisfied that the action, withplaintiff’s reference to extra(6) compen-
aduringsation seventeen service asyears police justice, con-virtually

cedes the correctness of the and ends the case.foregoing position,

* J., byC.Foster, C. C. This is a claim made the late ofjudge the
incourt Manchester for infees cases by city,thepolice prosecuted

officers, incitythe of no costscomplaints which were theupon paid by
and whichconcerning the charter ofrespondents; city,the before its

amendment, that such costs taxed,should be “made certi-provided up,
andfied, allowed,and and satisfied in like manner aspaid byprovided

inlaw cases of of the that tojustices peace,” is, thepaid police judge
the unless the had directedby city, prosecution been the counsel forby

state, bythe or allowed the court of common Stats.,Rev. ch.pleas.
21;222, Stats.,Gen. ch. 250,sec. sec. 18. The contention here is

the effect of thisconcerning subsequent amendments upon provision
of the charter. These amendments found in theoriginal are Laws of

1688,1851, 1105, -2; Laws 4;ch. sec. the of sec.1855, ch. and the
1867,Laws of ch. 7.

ofThe law 1851 of theconstituted the court of Man-judge police
chester, clerk, also, of that and in of thetribunal, increaseconsequence

his thus himbyof the emoluments ofcompensation, conferring upon that
annum,diminished, $500from to his asper salaryposition, judge.$300

fullThis was declared to in for all servicessalary be performed by
“for the said and all fees in actions andcity,him of prosecutions

thereof,said or for which the saidby city, the officersprosecuted city
1851, 1105,otherwise be Laws of ch. sec. 2.would responsible.”

had been no of this ofIf there construction the actjudicial portion
should1851,1 that its and intention to andsay denyof dis-purpose

such a asallow claim the now are manifest.plaintiff prefers quite
Before the of the of the waspassage 1851, judgeact entitledpolice

instatutorytax his fees them andcases,to certain and have satis-paid
is,theby complainant, city.fied that the

amendment,the terms of the himBy after new emolumentsgiving
clerk, andas in thereof,consideration his new asapparently salary

* Smith, J., being a resident did notof sit.Manchester,
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“ fullin inbe,is as thejudge charter,declared to not merely provided
thisfor all to him the ofassigned byservicescompensation provisions

but, full services himact,” “in for all performed bymore specifically,
for the said and of all in actions and prosecutions prosecutedfeescity,
by said said cityor for which the would other-city, thereof,the officers
wise be responsible.

What as that wasindicatingcan be than this helanguage,plainer
“no into cases of oflonger by justiceshave the fees law theprovided

to in casespeace,” paidbe taxed notagainst complainants, by respon-
which,dents—such kind of and costs for thethe fees underbeing only

charter, amendment,the cityits the were held responsible?before
For it will himbe that charteroriginal 16) requiresobserved the (sec.
to over to civilpay bythe all costs and fees him received incity other
or criminal actions or prosecutions.

And in the the law is notconsideration, byunderrespect changed
the issalaryamendment of 1855. restored to itsThe amountoriginal

“—$500—and in full forcompensationdeclared to be all services
allperformed againsthim in of said forby city, chargesbehalf the

ascity court,of said all in actionsclerk and for fees for citywhich the
would otherwise be responsible.”

The act of in of of1867 is the the actprecise language 1855, except
that the salary is fixed at instead of§1000 §500.

would uncertaintyThere to no about theseem be or inten-language
tion 1867,of the withof orlegislatures 1851,1855, regard to mat-this
ter. noTheir would to judicialseemlanguage require interpretation.

claim,As feesplaintiff’sthe is to recoverhere, accruing between the
andyears 1868 reference would notinclusive,1873 be required to any

act to that not thatprior 1867, acts,of were it former which are said to
be, and which withare,indeed identical the act of 1867,practically
have areceived a formerjudicial by court,construction which we are
now called upon to revise.

Three cases in to as havingour are referredreports expressed an
interpretation Theyof of 1851 and 1855. Potter Norris,the acts are v.

N. 330,26 H. v. 30 H.Potter,Manchester N. and409, Hillsborough
Manchester,v. 49 N. H. 57.County

first and notThe last of cases did raise thethe these point now in
as toissue, nor was in suchanyit considered make themway authority

in the I notMoreover, do see how thepresent discussion. first could
decision ofhave furnished for the theproperly any grounds norsecond,

liow third or second for itsthe the first thedepends upon support.
v.case,The second Potter­—­stands bythen­—­Manchester anditself,

it is said to for hisby authority rightthe conclusive of re­beplaintiff
hand,;in this the other thecovery while,action defendants con­upon

tend andif the in that case bethat, upondecision predicated applicable
to beto the state of here it overruled.oughtfacts presented,

I it if isthink its to beauthorityis and that theapplicable, sustained
mustplaintiff recover.

As byto the laid the and thegeneral down inprinciples reporters
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law,text and con-constitutional,books andupon statutory, municipal
ofsideswhich the and bothcerning learning industry of counsel upon

exercised,this of sufficientcase have been there seems to be no conflict
Indeed,to forimportance call our interference. the general principles

that a ofsubstantial revision of a is athe entire of statutebody repeal
previous mayinconsistent and that prescribe,theprovisions, legislature
and au-itsdiminish, byincrease or the salaries of officers appointed
thority, be considered as and established.may thoroughly settled

v.attention, then, Potter,our to the case of ManchesterTurning
Man-the court ofrecite that of the 16th section of the charterportion

all costschester, forfeitures,which that “All fines and andprovides
in into thecriminal which shall paidbe received orprosecutions, by
hands of the said him ac-of court bejustice byshallpolice court],[the
counted man-Manchester,for and over to the of in samecity thepaid

andner under for lawby pre-the same as arepenalties neglect
;scribed in of the all in suchthe case of costsjustices prose-andpeace

certified,not al-cutions, received, taxed,thus shall be andmade up,
and andlowed, shall be satisfied in as bylike mannerpaid provided

law in cases of of thejustices peace.”
And, then, that the of thisconstructionassuming proper provision

“is, that all in asreceived,the costs criminal as wellprosecutions
the fines and toforfeitures, are be over to the thecity by policepaid

on to assume that a fair inevitablethey go constructionjustice,” (an
of the latter clause of the same branch of the sectionconstruction)

“ clear, inshows that those notquite where the costs areprosecutions
the shouldcitycollected them.”pay

The court tothen on recite a further of the- same sec-go provision
“oftion the charter : The of said shall accountoriginal justice court

and by received,for over to the of Manchester all fees him orpay city
now towhich accrue of the in civil actions and criminaljustices peace

&c., and the learned of thetheprosecutions,” judge delivering opinion
bycourt concludes that- this was no more than to re-intendedprobably

had clause,what been said in the former and to that thethenpeat provide
in suits“costs civil which should be received the shouldby police justice
to city.” is,be the The result that the costs in all criminalpaid prose-

“notcutions received are not the act as of thatregarded by legitimate
which are to becharacter the with-required performed by justicepolice

out therefor.”special compensation
All this seems to andenough, conclusion,be a rational evenplain

the extended adduced in of it.judicial argumentwithout support
1851,But the court then to of andrecite the actproceed amendatory

that,reach the conclusion as to the thethey retaining by police justice
“ receivable,1nsto own use the fees him received or there seems toby

nobe The court This item of set-offsay, the defendant’schange.” —“ ‘section,for costs not and which,was in the words of shall bepaid, the
taxed, certified, and allowed,made and shall be and satisfiedup, paid ’in as bylike manner in of theprovided law cases of justices peace;

and wethinJcit must be allowed.”
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I I think theThis is the non cannot follow. plaintiff’swhichsequiter
claim in allowed.that case should not have been

set-off, crim-in of for costs incharge, byThe item was a waydispute
at bar.inal claim in the caselike theprosecutions, plaintiff’s

is itsv. Potter basedThe of the court in Manchesterjudgment upon
1851,of section of the act ofconstruction the latter of the secondclause

which account for and overis follows : “The said shall payas justice
andtreasurer, law, byto the all fines fees himas nowcity byprovided

the cityreceived in actions or in behalf of as afore-byand prosecutions
said ? the charter showsoriginalare these A toreference[What “them which now accrueby received,to be all fees him or to justices
of inthe civil the pre-actions and criminalpeace prosecutionsand

of that his beceding salaryclause the act shallprovidesamendatory
“ in all for and allcity,full him the said ofbyfor services performed
fees in said for whichbyactions and thecity,prosecutions prosecuted
said would and shall becity otherwise be entitled toresponsible”],
retain to his own the him or receivable in all otheruse fees receivedby
cases.”

What must in ofthen,he over to consideration and aspay city,the
covered tohis annual ? what he retain his ownby may use,andsalary
or recover in this ?action

“ received,He must over all him orpay fees which nowby accrue
to of the injustices civil and criminalpeace and,actions prosecutions,”
since his annual in fullsalary is to be for—therefore heexpressed
must not retain of innor claim of the the andcity any fees actions

whichby said for the saidprosecutions prosecuted city, wouldcity
inotherwise be to feesresponsible, say,is the actions prosecuted—that

by said or officers which are lawcity thereof, provided bythe in cases
of of thejustices to be taxed inpeace, against complainants cases not

and “theby respondents; mayhe retain fees him orby receivedpaid
in all cases,”receivable other is in allsay,to civil actions not—that

and inby the all criminalprosecuted city, prosecutions thoseexcept
orby the its officers. See the ofprosecuted city compilation the

Charter and Ordinances of of Manchester ofCity (ed.the 1870),
note d.17,page

I am therefore unable to to the conclusionagree adopted by the
court in Manchester v. Potter. not carefully considered,The case was

“for the reason court not furnished with the aidthat the were to be
counsel,derived from the of and the views en-arguments particular

30tertained the stated the court.” N.by by H. 417.parties not][were
the is in with viewsregardedIf case to be as conflict the which I

to headhave not be derived from the Iconclusionexpressed (a note),
am to it should be overruled.prepared say

toIt seems be that the act of 1855 no inconceded made thechange
law, material to consideration.the present

We come then to the How the claimquestion, does standplaintiff’s
“in view of the this it. Theact of 1867 ?—for must govern justice of

** *the court shall receive a ofpolice annually salary one
lvi. 6VOL.
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* * * in fordollars shall full compensationthousand which be
* **him in said andservices behalf ofperformed by city,all

in actions for the cityall fees which would otherwise be responsible;”for
for I have I amexpressed,the reasons which of the thatand, opinion

to bo innot the action.city ought chargedthe present

J. the of JuneBy 26,1851,C. act entitled “An actCushing, relating
of 2,the of sec. it is thatcity Manchester,”to the courtpolice provided

mentioned,court,the of the in thatjusticethe of sectionsalary police
“ all himbe in full for for said andcity,shall services theperformed by

and cityfees in actions said or the offi-byof all prosecutions prosecuted
thereof, for which the said city would otherwise be responsible.”cers

14,the same occurs in the act of en-Substantially 1855,provision July
”Manchester;“An in of the ofact amendment charter the ofcitytitled

19,1867,in the act of June “An act to the policeand entitled relating
Manchester,”of sameoccurs,of thecity substantially, provi-court the

sion.
1857,the andwas to officein con-appointed February,The plaintiff

thisJuly, changeto it till 1874. all time no hasDuringtinued hold
tomade in this from time timeparticular, except by increasingbeen

I believe, haswhich, never considered unconstitutional.salary, beenthe
what color or of forany anyI cannot see claimpossible pretence

the can I ambeyondand exist.stipulated salary quitefees services
in ofto the of the court case Man-reasoningunable thecomprehend

I holdv. on this and think we not to our-oughtchester Potter point,
it. I am of that cannotbound therefore theby plaintiffselves opinion

recover.

do not to addJ. I am of same and desireLadd, opinion, any-the
for the case ofgiven by my overrulingto the reasonsthing

so as that must be to hold thatPotter,v. far case overruledManchester
to the languageis not entitled It seems to methe here recover.plaintiff

to admit of doubt.is too plainof the statute
theJudgment for defendants.

Hollis v. Davis.Aug. 13, 1875.

intoxication—Act Liability unlawfullypersonsInjuries ofoffrom 1870—
furnishing spirituous liquors.

unlawfullya fur-8 of the of 1870,making person8 of ActchapterSection
therefrom, doesfor injuries resultingnishing liquor responsiblespirituous
in consequencebecomesupon dependenta a personnot whomgive party

furnished, notand who wasby unlawfullyintoxication produced liquorof


