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* * * in fordollars shall full compensationthousand which be
* **him in said andservices behalf ofperformed by city,all

in actions for the cityall fees which would otherwise be responsible;”for
for I have I amexpressed,the reasons which of the thatand, opinion

to bo innot the action.city ought chargedthe present

J. the of JuneBy 26,1851,C. act entitled “An actCushing, relating
of 2,the of sec. it is thatcity Manchester,”to the courtpolice provided

mentioned,court,the of the in thatjusticethe of sectionsalary police
“ all himbe in full for for said andcity,shall services theperformed by

and cityfees in actions said or the offi-byof all prosecutions prosecuted
thereof, for which the said city would otherwise be responsible.”cers

14,the same occurs in the act of en-Substantially 1855,provision July
”Manchester;“An in of the ofact amendment charter the ofcitytitled

19,1867,in the act of June “An act to the policeand entitled relating
Manchester,”of sameoccurs,of thecity substantially, provi-court the

sion.
1857,the andwas to officein con-appointed February,The plaintiff

thisJuly, changeto it till 1874. all time no hasDuringtinued hold
tomade in this from time timeparticular, except by increasingbeen

I believe, haswhich, never considered unconstitutional.salary, beenthe
what color or of forany anyI cannot see claimpossible pretence

the can I ambeyondand exist.stipulated salary quitefees services
in ofto the of the court case Man-reasoningunable thecomprehend

I holdv. on this and think we not to our-oughtchester Potter point,
it. I am of that cannotbound therefore theby plaintiffselves opinion

recover.

do not to addJ. I am of same and desireLadd, opinion, any-the
for the case ofgiven by my overrulingto the reasonsthing

so as that must be to hold thatPotter,v. far case overruledManchester
to the languageis not entitled It seems to methe here recover.plaintiff

to admit of doubt.is too plainof the statute
theJudgment for defendants.

Hollis v. Davis.Aug. 13, 1875.

intoxication—Act Liability unlawfullypersonsInjuries ofoffrom 1870—
furnishing spirituous liquors.

unlawfullya fur-8 of the of 1870,making person8 of ActchapterSection
therefrom, doesfor injuries resultingnishing liquor responsiblespirituous
in consequencebecomesupon dependenta a personnot whomgive party

furnished, notand who wasby unlawfullyintoxication produced liquorof
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such an the soon actionpreviously dependent party, against person
the for such in-the fromunlawfully furnishing liquor, resultingdamages

toxication.

HillsboroughFrom Circuit Court.

declaration,to andCase. was a demurrer the the questionsThere
J.Rand,thereon were transferred to this courtarising by

“follows : In aThe declaration was as of the case for thatplea by
state,*third the Laws of this June sessionchapter passedof Pamphlet

£1870,of the A. D. an act inlegislature, amendment ofbeing chapter
to theninety-nine Statutes, relating spirituousof the General sale of

ofis, enacted,it other case the ofdisabilityliquors,5 among tilings, —in
any in of intoxication from the use of unlaw­person liquorconsequence

wliom suchfully furnished, any injured mayon beparty person depend­
recover,ent from the suchmay unlawfully selling anyorperson furnishing

as all or sustained in ofliquor aforesaid, damage consequenceloss such
case; whereas,to be in an action on the and oninjury, recovered the

Brookline,of in saidday November, 1873, county,26th A'. D. at the said
defendant, not of said town ofbeing-then agent Brookline,and there an

to the ofsell toappointed liquors according provisions ninety-­chapter
state,nine of the Statutes of this an act of thebeing legisla­General

£of didture said state entitled sale of withspirituous forceliquor,5
arms,and ofwit,then and to on the 26ththere, November,day 1873,

at and or aaforesaid, criminallyBrookline sell furnishunlawfully large
wit,to two of to one Peterquantity, spirituous liquor Smithwick,quarts,

Hollis,of that on saidaver,in said : and the andcounty plaintiffs day
aforesaid, Hollis,last at said said inyear Smithwick,the Peter conse­

of sointoxication the said fur­quence liquor unlawfullyfrom use of
Smithwick, defendant,or to him, bynished sold said saidthe Peter

aforesaid,as andhe, Smithwick,the said Peter became was disabled
this,in to feet of said Peter Smithwickthereby, wit, the were frozen,

1873,November,and the hassaid 26th been andPeter, since said still
biscontinues to be unable to labor or do for andanything support

* The third section of the is as follows:statute
“ anyintoxication shallanySec. 3. Whenever in a state of commitperson injury

individual, byany anyupon person property person,the other who himself,or of
servant, any part theunlawfully liquorMs clerk or shall sold or furnished ofhave

causing party allinjured damagesuch shall be liable to the forintoxication, oc-
by done, in the same form ofcasioned the so to be recovered action asinjury such

to, parties may joinedsuch inpersonintoxicated would be liable and both be the
action; disability anyor of either fromperson,same and in case of deaththe the

in of intoxicationinjury consequenceherein or from thespecified,received as use
aforesaid, any person anyshall inliquor unlawfullyof who befurnished as manner

any onsupport, partyof ordependent injuredon for means whompersonsuch
recover,may from theinjured dependent, may personsuch person unlawfullybe

aforesaid,selling damageall or lossfurnishing liquoror as sustainedany such in
case;an the anyin action on andconsequence injury,of to be recovered mar-such

name,inmay bring damagesried woman her and recover suchsuch action own
to her own use.”
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therebyand saidmaintenance, house,became confined to the —and
Peter is otherwise disabled: and the further thataver, theplaintiffs

1873,the 26th of D.Peter, day November, Hollis,said on A. at said
and to himself,unable and hitherto continuesbecame poor support

toand unable and of allsupport himself, prop-to be destitutepoor
November, 1873,said 26th of A. D. at saiderty, day Hollis,and on
not,had nor hadsince,Peter Smithwick lias he at timeanythe said

orin the father mother orgrandfather,relatives line of grandmother,
him,ofor sufficient to maintaingrandchildren, abilitychildren the

in of andSmithwick, standingwhile so need relief: thesaid Peter
aver, aforesaid,further that on and last anddaythe yearplaintiffs

andthe said Peter Smithwick had still continues to have hishitherto,
Hollis,in said town of of which Peterbysettlement reason the said

said of D.Smithwick, day November, 1873, Hollis,on 26th A. at said
to be on town of for hiswas and still continues said Hollisdependent

26thmaintenance, by became,and reason whereof it on saidsupport
November, 1873, hitherto,A. D. and of overseersdutyof the theday

ofof said Hollis to relieve and maintain the saidhim,of the townpoor
Smithwick, the said of and andtown Hollis then there werePeter —and

law liable for the and of saidbystill maintenancesupportcontinue
Smithwick; the ofaforesaid,and for the reasons said townPeter

and in andgreat sup-Hollis have been ata charge expense maintaining
from A. D.Peter,the said the 26th ofday November, 1873,porting

therefor,and have and laid out divers sums ofhitherto, moneyspent
the of one hundred and dollars andthirty-threeto sumamounting

to :cents, hereto,the items as followsaccording annexedfifty-seven
Willoby Peter, $90.00of Dr. onAttendance

week,$5.00Board, &c., at 38.57nursing, per
; time, &c.,selectmen 5.00Providing &c.,byboard, physician,

is fordoingPeter for life rendered of hisincapable anythingAnd said
said town Hollis are for andand of liable thethereby supportsupport,

life, of isof said Peter his all which the damagetoduringmaintenance
the sum of one thousand dollars.”theythe said say)of plaintiffs (as

theA. for plaintiff.W. Sawyer,

Laws, 1870,is 3,founded ch. sec. 3.upon PamphletThis action
tonecessary to entitle ananyfive action.things party (1)There are

is in Aset forth the declaration. dis-disability. disabilityThat (2)A
of &c. That is also forth inintoxication,in set theability consequence

A in of intoxication fromdisability consequence the(3)declaration.
areunlawfully furnished. Those matters also so set forth.use of liquor

inThat is forth the AnyA set declaration. partydependency.(4)
recover frommay maysuch be theinjured person dependent,whomon

or such whichunlawfully furnishing any liquor liquorsellingperson —
fur-andof wasintoxication, unlawfullyin whichconsequencedisables

onHollis is the wasPeter, injuredthe whom person,partynished.
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dependent; and that is set forth in the declaration. Damages.(5)
Those have resulted to Hollis in of the Peter.disability ofconsequence
He became andpoor, unable to Ifhimself. the overseers of thesupport

ofpoor Hollis had wilfully or to andneglected refused relieve maintain
Peter, they could have been indicted. admits all facts,The demurrer the
which are well set forth. Where there is sufficient matter substan-
tially toalleged entitle the to his the declaration willplaintiff action,
be good on a Weeks,demurrer.general Dole v. 4 Mass. 451. This
law of 1870 is an amendment of 99 of the General Statutes,chapter
relating to the ;sale of 8,and inspirituous liquors construing chapter
section 3,1870, the court toought have reference to the ofgeneral policy
the law of the state at the time this law—1870—was 89enacted. N. H.
321,195 ; N. ; 107;27 H. ; 124;129 N. H.37 305 46 N. H. 1 N. H. 30
N. H. 170. The submit that this wasplaintiffs statute intended to em-
brace within its andobjects remedies the at bar.just case The plaintiffs
have shown theby declaration theythat are much so asparty, the—as
father of Peter have amight been had he and ofbeen alive sufficientparty

toability Peter,have maintained and at said Thisliving Hollis. stat-
ute 74,bemay said to be additional to thegiving right ofchapter
action to a town which has been ordamaged, has sustained loss in con-
sequence of such suchinjury, town to furnishbeing obliged relief to the
injured person. The plaintiffs maycontend cases arise under this
statute of 1870, when grandfather,the father or mother or grandmother,
children or town,ofgrandchildren, wife,sufficient orability, or city,
may be the onparty maywhom such beinjured person anddependent,
hence the one to the action. ofbring The statute 1870 uses the word
party, which is itself,broad enough, of to include malepersons or
female, individuals;bodies and as well ascorporate andpolitic, hence
there is no to call in aidnecessity chapterthe on construction of stat-
utes. terms,The instatute and, contend,as the inspirit, plaintiffs sup-
ports the position taken, that town or citythe on whom such injured
person may recover,be dependent may &c. Until the plaintiffs hear
from the defendant, the restplaintiffs their brief the statute itselfupon
as aembracing just such case as this.

¿r. N. and forJr., P. the defendant.Sawyer Sawyer, Dodge,

I. If the of actprovision 1870,the of July 2, which thisupon ac-
tion is constitution,validfounded, can be held under our in any case,
it nevertheless does not include the case of municipal corporations
like the plaintiff town, where the only injury of is the bur-complained
den of a true,It is the actpauper’s support. be construed tomight
include such if it.corporation, sound Wepolicy required contend that
sound policy forbids it.

It is clear that the of the law in this ingeneral policy state, relation
to the relief of is,the that the burden shallpoor, be made to fall on
town or county where the burden of theirmunicipalities maysupport
be thesustained, without risk of others to It isreducing pauperism.



78 HOLLIS v. DAVIS.

of thisthe courtson this of sound public policyground —that—that
Hampshirein 4th Newstate, Reports—the cases theearlyever since

158—have refusedand Dover v.94,v.Hillsborough Deering, MoMurphy,
offorstatute', and child liable themaking supportto to thegive parent

itswhich termsrelief,the in need of the constructionother when
or, clearly parentwould admit that theleast,would seem to atrequire,

held liable for the supportto be should bechargedor child sought
time The languagewhen has to it for the being.he the means supply

“ * * in the lineis, substance,in that the relationsof that statute
”liable, &c.shall bechildren, ability,of of sufficientfather, &c., &c.,

father,that theis in its terms to forbid the constructionThere nothing
it,had for atif means to payshould for he&c., be liable support,the

ofsuch is the theIndeed, meaningthe time the was needed.support
understood; and it is onlyused, commonlyas it would belanguage

that it should be soforbidsthe that soundground policyupon public
is con-that itrisk of pauperism,to others to theasinterpreted subject

such as have the abilitytoliabilitystrued as theby limitingthe courts
thatto bear the without risk.burden

case,in this which theinNow the of the act question,construction
is in directaction,theto maintainmust claim in orderplaintiffs

of thelaw on subjectof the thecontradiction of policythe recognized
case, as set forth inof thetheoryof The plaintiffs’support paupers.

in-in ofwas disableddeclaration, consequencethe Smith wickis, that
town tofor the plaintiff support,and made atoxication, pauperthereby

the town a remedyact is to giveand that intent of thethe legislative
him ain thus making pauper.for the which it has sustainedinjury

aofdeclaration, pauperis the supportThat in theas claimedinjury,
his maintenance forofthepermanently involving expensecrippled,

himreducelife, maydefendantand borne thebywhen that expense
words,In other theofall paupers.and his to the conditionfamily

is, in-legislativeaction that thetheconstruction claimed to sustain
ofdutythe support-town from publictent of is to relieve thethe act

anthrow the burden uponandthus aing pauper,the madeperson
him should beindividual, allhe andthereby dependent uponthough

converted into public paupers.
a of theof are partmaintenance paupers,in the andTowns, support

affairs. It is one ofadministering publicforgovernmental machinery
law for the ofby supportto make provisionduties of governmentthe

thistown, administering support,in andThethe needy poor. providing
adminis-of thefunction, governmentas a partis aperforming public

to affect towns innot intendedwasaffairs. The actitstering public
theirwayin dutiesanyto changeorrelations to paupers,their public

was intended to ap-Itbusiness.in reference to sucli publicrightsor
the rela-and establishand totransactions, regulateonly toply private

in torespectcapacityin their privatebetween different personstions
sold.unlawfullycaused by liquorfrom intoxicationinjuries resulting

a application.widerof the act requiringis in the termsThere nothing
itslimitingits byto alland are given provisionsTull force effect
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to it was notapplication such and thattransactions, by holdingprivate
intended to whichintoxication, byinclude a in ofdisability consequence
the thedisabled was as formade a an whichparty injurypauper,
town is to have a remedy.

There are five in the actdifferent cases the third ofspecified section
for which a by involvingaction is and all ofremedy there themgiven,
such hus-private child,and relations as that of andpersonal parent
band and other, or,and anwife, to either with a toremedy theinjury
without orsuch on aninvolving relation, founded toinjury person

withproperty a to Theremedy the party injured. They are, (1)—
another,case of injury, by intoxicated,one to the or ofperson property

with a remedy ;to ofdisabilitysuch other of the deaththe case or(2)
the person from de-injured such with a toinjury, remedy any person
pendent on him for of or disa-means the case of deathsupport; (3)

inbility of de-consequence intoxication, remedywith a such personto
pendent him;on the case of death or from the(4) disability injury
received, with to maya on whomremedy any theparty injured person
be anddependent; the case of or in(5) death disability consequence
of intoxication, with a to on whomremedy any theparty injured person

bemay dependent.
In the first the iscase, direct to the the rem-injury to whomperson

isedy given. In one,each of the four andother the direct is toinjury
the remedy to onanother, account of be-the relation of dependence

them;tween two husband,of the cases of tobeing injury the parent,
or child, his relationsupporting or with to the de-dependant, remedya

forpendant the loss of such two,and ofsupport; to "thedepend-injury
ant, with a to theremedy husband, child,or for causedparent, damage

Athereby. sixth case, act,not inembraced the could beeneasily have
“forprovided by after theadding words in-any on whom suchparty

“jured inperson may be the third ordependent,” section, the words
becomemay by reason of suchdependent amendmentinjury.” Such

would have for the anprovided case of son hotemancipated dependent
on his father, of sufficient forability the means of becausesupport,

himself hissupporting by labor,own but made on him bydependent
reason of the But withinjury. even such weamendment, respectfully
submit that the act could case,not be construed to embrace the plaintiffs’
without an declaration ofexpress such intention abovetheupon ground

that considerations ofpresented; would forbid such con-public policy
struction without such only amendment,declaration. It needed this

towns,made to toexpressly render the act as aapplicable spec-perfect
ofimen fanaticism. Islegislative byit the that theexpected plaintiffs

act is to be extended by judicial injuryconstruction to the case of an to
a town, one aby making for it topauper remedywhen thesupport,

is to to agiven that a ?subject liability may make whole family paupers
II. 1 on Law,Grim. sec. The law it theBishop 329, says, deems—“

of all citizensduty good crimes,to of anprosecute especially aggra­
nature,”vated and that he who his civil suit a crimi­prosecutes against

{<nal must come into court Lordwith clean in the words ofhands,” or,
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“ must show stands on a fair onKenyon, that he when lie callsground
him;” andthe court administer relief to lie adds, “Therefore,ta —

felonyone who has suffered from a cannot maintain the felonagainst
a civil until has hisaction he first to in car­discharged duty the public

on, least,at foot a criminal thatrying or, on andsetting prosecution,”
court,inwithout this he would not stand ou a fair with cleanground,

hands. 366 ofIn section he states the reason this rule of law to
be, that this stimulant to induce men to isfelons tobring justice

the of law. This isrequired by recognizedthe as the reasonpolicy
J., 239;of by Kichardson,the rule C. in Bank v. 4 N. H.Flanders,

Rideout,and the ofthe same learned in case v.though judge, Peltmgill
6 N. H. 454, he is not that the rule is ofsays satisfied any practical

remembered,use in it isany country, yet, to be the legislative policy
state,of this as to the heinousness was not in hisrumselling,of day

what it now Had it tobeen,is. would that learned have failedjudge
see that, the of wisdom and of suchupon theory the beneficence

entitling construction,its it thelegislation to a liberal wasprovisions
of toduty the court the stimulant of the rule of law as one re­apply

?by This common law rule to the casequired legislative policy applies
felonies,of but only for the reason of the nature of thoseaggravated

crimes. When the exalt a misdemeanor into such alegislature grade
“lieinonsness,of as the sum of all extraordinaryfelonies” —that pro­

visions, those of this for itsact, necessarylike are deemed suppression
—the and law'reason of the rule the of the alike that itrequirepolicy
be to such submit that this action can­cases. Weapplied respectfully
not be for fromtown, arisingmaintained the an theby injury alleged
offence, without an amendment to declaration that the dutythe public
has of forbeen a set on foot the ofperformed prosecution punishment
the andoffender, his conviction of the offence.

A. inW. reply.Sawyer,

I. The the inquestion damages, any givenwhether recoverable case
a and hislaw, family,under this will make of rumseller cannotthepauper

into in to this statute: suchbe taken consideration constructiongiving
law;to the he thetransgressesare rumseller beforeconsequences open

also,—so, is to consideringthe the while thequestion open legislature,
law,of a sale of liquorsuch whether the indiscriminate haspassage

not made and will not make paupers.
II. The that the of Hollis or their selectmen can-suggestion town

not to with for the civilbe theirpermitted proceed remedy injury
until has no forcethey duty, againsthave theirperformed public

isthe fact that this rum was furnished in and so inBi’ookline, alleged
the declaration: the of the of Hollis does notduty selectmenpublic

beyondextend the limits of Hollis. What can be referreddutypublic
to for Hollis in is Theto do Brookline not selectmenquite apparent.

law,of Hollis under this asduty,have theiralways performed public
inand of law Hollis: Hollisrumsellers other violators theagainst

rumsellers.selectmen have no over Brooklinejurisdiction
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fourthinunlimited thedamagesis admitted that this act givesIt
orofin That is the case deathhiscase cited the defendant brief.by

received, onremedy anywith a to partyfrom thedisability injury
and it bemay suggestedbemay dependent;whom the injured person

as to reducean extentto suchthat the fact of recovering damages
cause forbe amay gooda tothe in such case pauperismdefendant

de-be aact; but, submitted,it it cannotisor theamending repealing
if to theseNow, damages given plaintiffsarefence to the action.

andare,theyfifth as the submitcase, plaintiffsunder the defendant’s
forit not soundclause,admits in his first wereas the defendant also

may be todamagesthat therecoveryis it defence to aanypolicy,
?and his familya of the defendantsuch an extent as to make pauper

action,anallow to bringof would HollisThe admission the defendant
Take firstit. thecited, if sound requiredunder the fifth case policy
A had obtainedthis act.by Supposecase named the defendant under

A,and whileunlawfully,sold or furnisheddefendant,of thisliquor
tothe theintoxicated, belongingthe of one of oxenlegshad broken

a and ownare towncontend, theytown : the becauseplaintiff plaintiffs
under thisoxen, of an actionhavingthe that that docs not themdeprive

oflaw; or bailee per-oftown be trusteemay personal property,—the
the town under thissonal and an action accrue to plaintiffproperty,

act.
inIt and that no son Newmay urged, Hamp-bo further suggested

than Peter isshire can on his father forbe more dependent support
commenced whenon Hollis for That dependencydependent support.

dis-rum. Peter then becamehe intoxicated with the defendant’sgot
act,disability,that thisabled. The on account ofresultingdamages

and, contend,construction,a fair as the plaintiffsandupon impartial
in is whetherterms, the whom Petergives upon dependent,party

or grandchil-father or mother or childrengrandmother,grandfather,
or a of action.town,of ordren, ability, city, rightsufficient

admits, in hislearned counsel for the defendantSmith, J. The
1870, this is founded,of which actionthat the actargument, upon

if sound policybe to include amight municipal corporation,construed
inlaw,of the thisthat the general policyit. It is claimedrequired

is, burden shallthat tbe bein to the relief of thestate, poor,relation
where the burden offall and municipalities,made to on town county

othersrisk of toreducingtheir be sustained without themaysupport
state,; earlysince the casescourts in this everand that thepauperism

94, v. ib. 158,N. H. and Doverof v. 4Deering, McMurphy,Hillsborough
and child liable forstatute,to to the making parenthave refused give

relief, the construction whichin ofthe of the other when needsupport
wit,admit, toat would thator, least,its terms would seem to require,

held liable forshould be theto besought chargedthe or childparent
Itit, being.for the time ishas means towhen the supplyhesupport,

in contendedof the actclaimed, question,further that the construction
in directthis is contra-action,in to maintainfor the orderby plaintiff



HOLLIS v. DAVIS.

vention of the the sup-of on the ofrecognized the lawpolicy subject
ofport paupers.

“The of The rela-provisions the to as follows:statute referred are
tions of orany grandfather,in of or motherpoor person, the line father

begrandmother, children shallor ofgrandchildren, ability,sufficient
Ifliable to maintain such in of relief.when needperson standing

such has no whereinperson such of sufficient the townability,relations
such person has a hissettlement shall be liable forlegal support.”

Stats., statute,Gen. ch. the74, sec. 8. In to thisconstructiongiving
in ascourt, Colebrookv. ruleStewarstown, 114,30 N. H. laid down the

“follows: The the exist-is to be decided with reference toquestion
* * hising relative,state of ofIf in the statethings. the present

means,and his rela-and in offamily the state of destitutionpresent
andtives their assist-themselves,to afford theability cannotsupport

ance their thesituation for his belowcalls without reducing property
hisamount torequired, with his afford a comfortablelabor, supportto

isfuture,and hefamily, thus intheir comfortablehazarding support
not to ofbe a meaningdeemed of sufficient within theability,person
the statute.” andTo v.the same effect are Hillsborough Deering
Dover v. McMurphy, supra.

It will noticed, statute,be ofthat in relation to the pau-the support
”“ Itpers, ability only.that burden of sufficientimposes on relations

will isnoticed,also be this suit1870,in of whichthat, the act upon
founded, the mustthat to bequalification, chargedthe beperson sought
of affordssufficient ability, is omitted. The omission of these words

■ sufficientstrong grounds for the that the ofqualificationinference
ability was not statute,intended to The unquestionably,apply.
was intended to the salebe in aid of the statutegeneral prohibiting
of title; and its are suchspirituous Such is itsliquors. provisions
that, when aid inenforced, they materiallymust the enforcement
of the seemof Statutes. It wouldprovisions ch. 99 of the General
that the sayto to those who to violatelegislature mightintended seek
its in useprovisions, like this: “The indiscriminateeffect, something
of intoxicating prolificis source of much of theliquors the povei'ty,

and crime Its for limitedsuffering, sale,of the state. certainexcept
and shall,is forbidden. If one notwith-proper purposes, therefore any

its sale is violate the of the lawstanding wilfullyprohibited, provisions
conviction,shall,in that he suffer fine orregard, imprisonment.upon

But, violated,inasmuch as has shown that the law is oftenexperience
certain,and the notdetection and conviction of the weguilty always

will, thistherefore, throw around the citizens of state an additional
one who shall dare to violate this lawprotection, by everysubjecting

to damagesthe of in con-liability maywhatevermaking good happen
of fromsequence the intoxication of the use of soany person liquor

furnished, thatunlawfully maybethe thealthough consequence person
to him-such be reduced to andsubjected may therebydamages poverty,

self and his to forfamily made liable become athereby public charge
their in mindsThe of such a result thesupport.” might,apprehension
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of the be restraintlegislature, considered an additional upon persons
who would not law in this Ifotherwise hesitate to thedisobey respect.

tohad not liable towns forintended to include personstheJLegislature
to in from unlaw-injury of intoxicationpaupers, liquorsconsequence

furnished, it would offully such a constructionagainsthave guarded
the statute inby inserting suchexcluding liability, exceptlanguage

of sufficientpersons ability.
“ ”•The term to in-party enoughused in is also broadthe statute

“aclude thatmunicipal corporation. anyThe act provides person
”who shall inbe on maymanner suchany injured persondependent

“recover. Person” is here the word to be for noneemployed,proper
but persons could Abe on another cor-dependent municipalperson.

“isporation not of nor inon a for meansdependent support,”person
“any other sense. The act next that on whomanyprovides party

”such injured person may be recover. If instead ofmaydependent
“ “the wordparty” had it could beperson” used,been doubtless ex-

andtended to bodies as well as indi-applied and tocorporate politic,
Stats., 1, ;viduals—Gen. ch. 9 thatsec. but from the fact the legisla-

“ture used the word individuals and notperson” onlywhere corpora-
ations could be dependent, and used the word where an“party”
injured person might be on a ascorporation welldependent municipal

individual,as on an that,there is reason forstrong holding theby
“term theparty,” to includelegislature intended municipal corpora-

tions as well as individuals.
Before this view ofdismissing necessarythe it is tocase, hardly add,

that if the question of liability abilitythe of thedepends upon person
tosought be itcharged, would bybe a fact to be settled the jury upon

the trial.
The defendant admits that there five different casesare inspecified

thirdthe section of act, remedythe for which a action isby there given,
and all of them involving such and relationsprivate as that ofpersonal

child,andparent husband and anwife, and to either withinjury a
remedy to the orother, relation,without such founded on aninvolving

toinjury person or remedywith a to theproperty, injured. Itparty
“is also thatadmitted, if, after onauythe words whom such in-party

jured may beperson section,in the third the wordsdependent,” may“or
”become by added,reason of had beendependent such a sixthinjury

case not for,embraced in the act would have been so as in-provided to
clude the case of an not on hisson father ofemancipated dependent
sufficient forability the means of because supporting himselfsupport,

his ownby labor, but made on him reason ofdependent by the injury:
in ofalthough case such amendment the defendant contends that the

act could not be construed to the case withoutembrace anplaintiffs’
declaration intention,of suchexpress the aboveground presented;upon

that considerations of would forbid such constructionpublic policy
without such declaration.

The first of section 3 ofpart relates to the casesolely injury by one
intoxicated to the or of with aperson another, remedy toproperty
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act,thesuch to so much ofother. As to the construction to be given
ofno raised,and to the formquestion raised,is none was asexcept

the in v. N. H. ofaction, 53 614. The remainderBodge Hughes, fhe
section fifth casessecond, third, fourth, andincludes theundoubtedly

actthementioned in the defendant’s But it is claimed thatbrief.
timedoes not of a is not at theinclude the case whoperson dependent

of depend-the that in order to include a who becomesinjury: person
“ent in depend-of such words or becomeinjury, maytheconsequence

in-byent or bereason of such words of like shouldinjury,” import,
inread,serted, that who shall beso the section would “any person
in-suchmanner or reason ofany bybecomedependent, may dependent
ononjury, anysuch for means of orinjured partyperson support,

whom such or may dependentbe becomeinjured person may dependent,
unlawfullyreason sell-by of such recover from themayinjury, person

in heing,” &c. And I think the defendant is the constructionright
fur-whocontends for. to aIf the intended makelegislature person

nishes in causedintoxicating case, damages bysuch a liable forliquor,
a tofrom forperson intoxicated such orliquor, damages happening

;him if at the injurythe relation of did not exist the timedependency
itwas caused or but was created reason of suchby injury,happened,

suchmakinghas to forfailed so. The reason besay may equally good
case;in as in the former but thelegislation questionthe latterapply

?is not has so enactedwhether it so to but theought legislatureapply,
used,The who shall be in mannerlanguage any depend-any person—“

ent,” or, “any on such dependent,”—whomparty injured person maybe
be-cannot orbe to mean who shall becomeany personconstrued may

words, accordingcome of such intoxication. Theby reasondependent
to their to the time of the injury,common and referusage,approved
and Stats.,not a so Gen.to time and must be construed.subsequent,

used,1,ch. 2. is to from thegathered languagesec. The intention be
and to a case not embracedcannot be extended constructionby judicial

legislativewithin act. If it had been thethe fair construction of the
after theintent to of happeningextend the act to eases dependencies

would haveinjury, hardlyand the framers of the actthereby,caused
not misunder-failed to in that could belanguagethemselvesexpress

stood.
As in not within the termsthe stated the declaration does comecase

of act,the the demurrer must be sustained.

taken,J. is in able andCushing, very ingen-C. The theposition ”“defendant, that the term which is usedious for theargument party
andinclude corporations,in the statute does not necessarily municipal

this statute as toit is the of our law so to construethat against policy
of wordit I believe the use themake embrace such corporations. party,

litigants, is too well established tosense of one of two opposingin the
in folio Itdictionary.It defined Johnson’snow is soquestioned.be

as itnatural to the word to makebe as and as so construeeasywould
as Icontrary.to exclusion of theindividuals,thecorporationsmean

this of the case.therefore accede to viewcannot
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taken,The is ofalso that the offenceposition unlawfully selling
spirituous heinous,is our law so that it toby oughtconsideredliquor
be tooughtconsidered so far a that no action be sus-felony private
tained until But Ithe offender has first been indicted and convicted.
believe audthe rule a conviction of the offenderrequiring prosecution
before state, and,a civil action has never been held in this asallowing
the offence not to aby felony,is statute declared be the offender can-
not be thisentitled to immunity.

The statute under which this action is brought substantially,provides,
that when intoxicated himany by sold toperson liquor unlawfully
shall do ofany others,to the or the soinjury person property person
injured shall be to a tobyentitled action recover hisremedy damages
of the so the The statute then inperson selling liquor. theseproceeds

“words : and in death anycase of the or ofdisability eitherperson,
from the as or ininjury received herein of in-specified, consequence
toxication unlawfully aforesaid,from the use of asliquor furnished any
person who shall inbe manner on suchany injureddependent person
for means of or any on whom suchsupport, party injured person may
be recover.”dependent, may

The ofpart the statute the -words above quoted relatespreceding
wholly to the for a aremedy by another in state of in-person injured
toxication. The of the statuteportion quoted above refers inentirely
its terms to such injured and does not refer to theperson, in-person

on,toxicated. In toorder make the statute embrace the case declared
“it would be tonecessary insert after words suchthe injured person,”

the words or such intoxicated so that it should road,person, any person
who shall bein manner on orsuch injured such in-any dependent person,
toxicated I do not think that the court wouldperson, <j-c. be justified
in statute,into this so in itsinterpolating highly penal character, such
important words, reason of of theby any intention legislature which
might be to be inferable from of thesupposed the statute. If therest
legislature this,intended it has it. I thinknot said do not that, by any
fair construction statute,of the of this itterms can be made in this par-
ticular to embrace case in the declaration.allegedthe

In the defendant’s is taken,the that theargument byposition terms
“ bemay in the is intended atdependent,” statute, who the timepersons

the are or onon the whomtheinjury actually dependent plaintiff, plain-of
was and that these terms do notactually embracedependent, thetiff

incases which intoxicated,the or theparty wereinjured, party depend-
ent on themselves, and bybecame on the reasonplaintiffs ofdependent
the injury or : that inintoxication. For instance it be thismight case
Smitliwiek, at the oftime of the wasinjury, capable supporting him-
self, and town;so was not aton the or he themight,dependent time
of the able,have had within the terms ofinjury, son, obliged,a and our
statute, to onhim, town,and so not the andsupport dependent this

afterwards taken from him. In order tosupport might be make the
statute to insertnecessaryembrace this it would be aftercase, the

“words be furthermay the words bedependent,” may afterwards
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I dostatute whichof theof the meaningenlargementdependent,—ail
I thethinkthese reasonsnot think to make. Foroughtthe court

demurrer must be allowed.
statute, towns theterms,Ladd, J. in very imposes uponThe general

limits, whotheirof and all withinduty relieving maintaining persons
74,ch.Stats.,Gen.and to themselves.may be unablepoor support

in favora right,sec. 1. correlativeimpliesThe thus createdobligation
un-in case becometheyof all and maintainedto be relievedpersons,

of the rich asin favorable to This existsrightthemselves.support
difference, so far as regardsas nowell the and it makes thepoor;

to necessity byreducedtown, a bethe whetherobligation upon person
act ofor carelesswrongfulhis own or thefault, bymisconduct or

isanother, imposedThe obligationor or misfortune.by accidentpure
in its character asa andhumane asby law, generalmunicipal public

amount of moneyathe law of certainduty raisingwhich theimposes
isschools; ofrightfor supportthe of and thesupport corresponding

mass of rightsfrom the greatof a nature to distinguishedbehardly
of it isthe state:laws the inhabitantsbyconferred other uponpublic

and humane laws. Theone of ofsimply good governmentthe benefits
thustheis, expense,of at publicwhether thisquestion right support

ofa relation dependencesecured to all to establishby law, can be said
the matter withinfairlybetween the so as tostate, bringcitizen and the

thatallegation is,Thethe of Laws of 1870.3,ch. sec.meaning 3,
himself, on the verySmithwick and unable to supportbecame poor,

defendant; andhim thebytothe was furnishedday liquor illegally
town before hisit aid from thedocs not bad receivedthat heappear

therefore, hold theorder, to dec-Incaused as there shown.disability,
law makes everythat thesufficient,laration must be held pauperit

inthe town whichrich as forone, uponwell as dependent supportpoor,
I ofclearlyof the of 1870. amlive, actmeaningwithin thethey

thethis demurrerground,that andso, that, uponthis cannot beopinion
bemust sustained.

It to me,case. seemsis as in thegoThis far as we need present
a intent tolegislativewhetherhowever, that it much doubtadmits of
1870, with toact of respecttowns remedies of thewithin theinclude

in the act.is to foundof befor paupers,theliability supporttheir
forcharityon public sup-all aresense, dependentIn some perhaps,

;awayand misfortuneflywingsto themselvesRiches takemayport.
toleast reason apprehendwho havethosemayand overtakepoverty

of furnishing supportthem: but the expensecalamities thatthe await
nowant, bemay greatertothus reducedman,to one who has been

againstof anotherin the propertythe protectingincurredexpensethan
little more imme-onlyis athe benefitIndeed,violence of a mob.the

all bysecured to theof benefitsmassand direct than the greatdiate
life,of liberty,laws for the protectiondue administration of general

underof the statutea interpretationcorrectand Whetherproperty.
demurrer shouldtheshows other whichany ground uponconsideration

inquire.not nowsustained,be we need sustained.Demurrer


