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Hunt v. Haven. Aug. 13, 1875.

Latent as toambiguity ownership of—Deed—Declarations —Character
occupation.

February 1842, A farmto B “all the in said H. onlying28, mortgaged
both sides Ladd street, called,of so on I now live Iwhich and which

acres,on, 4,now carry 1844,estimated at more less.”150 or September
“A B H.,to all the farm in said on ofboth sides Laddmortgaged lying

street, called, acres,on,so which I live estimated at morenow 150 or
* *less, the same land described in deed to saidbeing my mortgage

B, 1842,dated andFebruary 28, recorded in Grafton 168,lib.Registry,
fol. 136.” B claimed that the Ladd farm theand farmWard adjoining

9,passed by 1843,the above theJune A Ladddescription. conveyed
farm 1844,to C. From 1840 to and C residedSeptember, subsequently,
upon the Ladd farm and theA Ward farm.upon C’sgrantees brought
an farm,action B’s administrators to recover the Laddagainst claiming
that A lived 1842,neither nor the inoccupied February,upon premises
nor in Held, theSeptember, 1844. that declarations of madeC, prior

4,to September claimed1844, that he to theown Averepremises, admis-
sible, as to heshoAVthat Avastending them on his ownoccupying
account, Held,and not as under also,or tenant A. that the declara-agent

A,tions of 4,made to 1844 beenprior September (he having deceased),
farm,that he C,did not own the Ladd but it ad-that to werebelonged

missible tendingas to that the lattershow was for himselfoccupying
and former; and,not on account of the the of abeing declarations de-
ceased under Avhomthe defendants derive their title theperson, to prem-

inises boundaries the land inthe of described thedispute, respecting
theare admissible defendants under A.mortgages, against claiming

C,A and to February 28,1842,Declarations of andsubsequent prior to
1844, the of the in4, as toSeptember ownership premises dispute,

B,that headmissible,also if the should find Avhen tookheld jury
1844, June,C,the of notice of the deed from A to of 1843;hadmortgage

evidencealso admissible to rebut introduced the defendants asbyheld
of the of the andbyto the A C. Evidencepremisescharacter occupation

1842,1841,to in and 1843,that the Averetaxed C held admis-premises
occupationof of thesible, premises.to the character hisas shoAVtending

the deed A GThe instructed that the record of from to waswerejury
deed,aevidence of notice to B of the existence of suchnot conclusive

it in Avith all in theconnection the factsmightbut that considerthey
B, fact,in knew of Avhencase, its existencethe whetherupon question

the correct.he took the of that instructionsmortgage Held,1844. were
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the partythe court permittedA be set aside becauseverdict will not
discre-within theIt isa witness to put leading interrogatories.calling
and histo be put,to allowjustice leading questionstion of the presiding
for thisis reservedunless that questionnot be reviseddiscretion will

court.

From Circuit Court.Grafton

andHavenP. Hunt W.Entry, against Georgeof WilliambyWrit
of therecoveryBell,of for theJosephJB. administratorsJabez Upham,

3,Writ dated 1870.farm in Haverhill.* Sept.Ladd
toin James WoodwardMortgage,evidence.The plaintiff put (1)
to$2,0001850, to note of4, secureJanuaryPhineas datedSpaulding,

byof mortgagesaidAssignmentof same date.Spaulding (2)
7, 1870.Hunt, Julyandto Horace datedP. the plaintiffSpaulding

Affidavit, same, 18, 1869.&c., (4)of to forecloseentry August(3)
Woodward,from to JamesMarydeed Haleofcopy quitclaimOffice

immate-asbyto the defendants10,1849 objecteddated September —
dated JuneHale,Woodward to Maryrial. from JamesMortgage(5)
immaterial.as andthe defendants irrelevant9, toobjected by1843 —

9,JunedatedWoodward,to JamesJoshua WoodwardDeed,(6)
Novem-datedWoodward,Ladd to JoshuaDeed,1843. Samuel(7)

23,1840.ber
the Ladd farm.All coveredconveyancesthese

aintroducedThehis case. defendantsthen restedThe plaintiff
28,Bell, Februarydatedto Josephfrom Joshua Woodwardmortgage

$700one1842, $1,000,of two notes —onefor the paymentconditioned
“All theas follows:are describedconveyed—wherein the premises

called, onsostreet,on of LaddHaverhill,in both sideslyingfarm said
acres,at 150on,and which I now estimatedcarryI now livewhich

Haverhill,in saidfarm, called,soless;or also the Sweatlandmore

* forthe courtownership this farm has been beforeas to the ofquestionThe
17,Marchto it commencedtwenty-five years. The first suit recover wasabout

trials,term, the case hasBesidesApril juryentered at the 1851.and was1851,
are,­variety reportedin a of forms. The decisionsthe law termbeforebeen —­Bell

181, 315,Woodward, C., 90, N.64; 42 H. 47 H.34 H. N. H. 46 N.32 N. H. S. N.v.
437, 444; Haven, these,52 Besides there539, 48 ib. Hunt v. N. H. 162.N. H. also.

reported.decisions which have never beenimportantor moreare one
440, Perley,439, givingWoodward, after a48 H. Chief JusticeBell v. N.In

to thehistory says, certainlyIt would not be creditablelitigation,of thisbrief —“
state, if, byfact therepeated trials ofof the law in this after theseadministration

times inby raised at differentmuch examination the court of the lawand sojury,
cause, towardsthat that hitherto been donebe now discovered all hasit shouldthe

blundering aboutnothing; and afterparties goof these must forsettling rightsthe
in aa fresh startto and takeyears, obliged stepswe should be retrace ourtenfor

,litigation.’’career ofnew
not, nearly yearssevengoinghaslitigationcreditable or the been onWhether

”“ fresh startaby thatopinion penned distinguished jurist.was Whetherthissince
Reporter.not, to seen.taken or remains behewill
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same,all No. of the road thebeing lot, 11, throughthe 100 acre west
in the first division of 100 acre lots in said Haverhill.”

Buck,The of whoLymandefendants also introduced the deposition
intestified which Ladd farm was carried on afteras to the manner the

4, 1842,March It atand then rested their case. that theappeared
Woodward,time 1840,of of Ladd farm Joshua inbythe thepurchase

he was Ward farm on which the house andowner of the werethe
family;him and his and the farmby that Laddbuildings occupied

and by took,thethe farm side side. In the course trial thelayWard
only was,to the whether the abovequestion finally jurysubmitted

Ladd28,1842,of covered the farm.mortgage, February
The plaintiff offered the :following depositions

“1. 8 and were to effect thatEnoch Int. answer the JoshuaWiggin.
him,Woodward in or that he had to do about1841, nothingtold 1840

;the it;Ladd that did not own that it tobelongedfarm he James
the plaintiff not but on thatcontrary denying,the Joshuaadmitting,
was in the atof the time. The answer waspossession read,premises
subject to defendants’ exception.the

15,The to Ints. and were as follows:16,answers 17 “I heard
James Ladd farm to him—thatsay belongedthat the he owned it.
This 1841was in the summer of or When I hired1842. the inplace
1840 or and if man1841,1 him,met asked him he was the that owned
the place, Admitted,and he said he was.” tosubject exception.

“2. 26,In answer to Int. he testifiedBenjamin Warren. that after
April 4, 1842, 1842,and the season ofduring Joshua Wood-haying

James;ward belongedtold it tome Ladd that he had[the farm]
thannothing to do with it I had.” Admitted, subjectmore to the de-

fendants’ exception.
3. J. B. F. Ints. 11 12 toWoodward. and were asobjected leading.

21,Ints. 28, admitted,9218,19, 22, subjectand to exception.were
“The answer to Int. 18 as I think brothermywas follows: toldIsaiah

me, ;at him,the I in him thattime to to come with he hiredspoke it
Woodward;Ladd of ”—said Isaiah atwas,James the time[the house]

referred to the of onby a the house Laddwitness, occupying thepart
farm.

Int. :on was as follows92, cross-examination,
“ knowWhat control do of James Woodward overyou exercising

the Ladd did Ward farm,farm which not exercise over the fromhe
”1840 to 1845 ?

“Ans. Ladd didfarm,He he owned and not the Wardthepretended
farm. hecontrolled both I understood rented the Ward[He farms.]
farm Iis,and heard so. I hadowned the Ladd farm—that no other
means of did notknowing, as I see any writing.”

and trialThe defendants at the at the to allobjected caption except
the words not to andin brackets as the theresponsive question, same

;at read,was first but after Int. 96 and answer were inexcluded which
the witness stated that so from Joshua Woodward,he understood the
whole was admitted.

yol. lyi. 7
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answers, as4. and3, 4,Miza and 5,Poole’s Ints.deposition.
follows:

“ James3. Please heard said betweenyou anythingstate whether
rela-of inWoodward, Joshua,and orWoodward Joshua in the presence

thetion or the ofto the of the farm before about timepurchase Ladd
&c.”purchase,

“ distinctlyItime,Ans. I think I must at that forhave been there
talkingthereremember Mr. Ladd’s from his house over andcoming

the pur-about I aboutthe farm. the discussedselling questionheard
Jamesof it for James.farm,chase the and wished tothey purchase
it. Iforit,to if the tomoneywished he could raisepurchase pay

it talked inheard over the family.”
“ James4. andsaid, what,Was and if Joshuaanything byanything ”in ?relation to to for theobtaining placemoney pay

“ decided, theraiseAns. It was should tobelieve, tryI that they
Bell, if Ifrom Mr. remembermoney right.”

money5. said,“Was if thewhat,and whomanything anything
”and ?should be hired who should for itfor, go

“ gotoJames,Ans. It hired and Mr. waswas to be for Woodward
withfor andas he had had with Mr. wasit, Bell, acquaintedbusiness

Jameshim: was a man.”young
“ oc-24. What if in tohave relationknowledge, any, you persons

”?the Ladd house to one for itcupying anymaking application
“ Hethink,I Mr. Wiggin.Ans. The first was fromapplication,

Woodward,to said heJames,went Mr. sent him to for heand lie
Mr.byhad with said timeto do it. I heard this at thenothing

Woodward, but I did not thehear application.”
“ asfamily,25. in JoshuaDuring the time were Mr. Woodward’syou

if any-stated,have before did hear andyou Joshua’say’anything,you
”what, as farm ?to the of the Laddthing ownership

“ andfarm,Ans. Time I have heard him call it James’sagainand
heafteralwaysthat he had to do with it. stated thatnothing He

know heit, and in it Inever claimedbought any ownership [and
isit aasdown,hadn’t but this last not to beany; oughtperhaps put

admitted, subjectme wasfor to The abovestrong expression make].”
was,rulingInt. theto With to the answer to 25exception. respect
theycasethat the answer was to considered the inonly bybe jury,
thethat the made beforefind declarations of Joshua Wooodward were

ofmuchBell, 28,of 1842.mortgage Februaryexecution the to So
as defend-the answer is included brackets was taken down at thewithin

ants’ request.
:and as5.Susan Woodward’s Ints. answers followsdeposition.

“ be-Int. 22. state saidPlease whether or not heardyou anything
James mortgagetween Woodward and his who should thefather pay

”Bell; so,if was it ?to when it ?—what was
“ fromAns. James to Thewas the was to comepay money. money

histo Mr. Bell. I talked andpayJames heard this between.James
hefather when came home and stated how it was.”
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“ when,said,28. whom,if did hear and andbyWhat, anything, you
in Laddrelation to in with the of thea horse connection purchase

”farm ?
much,Ans. Ladd“Mr. had a horse that Mr. liked veryWoodward

and it; his to let Ladd thewanted and James father Mr. havegot
;didit,horse and he him and so and Mr. Ladd towould for waspay

have it. This in the after the trade.”familywas talked over
“24. answer,Was to in lasttalk, yourthis referred before or after

Ladd had inthe horse ? Who were the at time ofpresent family the
”the talk ?

“Ans. I don’t in the Itpresentknow who was was talkedfamily.
of before he hád used to verythe horse. He to come see about it
often, and verywanted it much.”

”“25. ?Whom the talkwas between
“Ans. Mr. and Ladd. I themWoodward Mr. have heard talk to-

it.”gether about
“26. In your 28,to Int. James hisyou say gotanswer father to let

Mr. Ladd horse, it;have and would him forthe he did youpay —how”know ?this
“Ans. I heard them state it.”

”“ them,27. Whom do mean in last ?you answerby your
“Aws. and IJames Mr. talking togetherWoodward heard it,about

and he toagreed him for horse.”pay the
In her 34,answer to Int. on cross-examination, the witness stated

“as Ifollows: don’t know that I was when Jamespresent bought the
horse.”

Int. 35 and asanswer were follows:
“ Do you know the fact Mr.anything beyond mere that Ladd had a

horse tobelonging husband towards theyour whatfarm, except you
”have been told by or heard others ?from

Ans. I“Nothing, what have heard from James and Mr.except
Woodward.”

Int. 31 answer,and in the same as follows :deposition,
“ husband,Please state or heardwhether not toyou your prior Feb-

1842,ruary, as ofsay to the the Laddanything ownership fai’m, and,
if anything, what.”

James,Ans. “Why, didn’t own forhe it. He it andpurchased
Mr,James was to own when the and wasmoney,it he he togot pay

IBell. admitted,heard him that.” Thesay above was ex-subject to
ception.

6. Joshua H. andInt. asWoodward’s answer follows:deposition.
Int. 35. “What if had of theyoupersonal knowledge, any, purchase

”theof Ladd farm ?
“ * *Ans. Ladd had fixed the wouldAfter he take forprice

the he to Mr. to if he couldplace, got father to Bell seemy go borrow
the from him to the I withmoney mymake was fatherpayment.
when he went to Mr. Bell. Mr. Bell him off. Mr. atBell, thisput
time, made said think of: itobjection, he he would thatwas,which
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the that was not toagainst paidclaim bepropertythere was another
be asonlyand securities would theagainst property,at the thetime,

in Mr.just starting Myhad business. father toldmy nothing,brother
would be mythat the brotherBell, time, purchased byat propertythe

; and Bell that thinkif Mr. remarked he wouldhimself, purchasedfor
* *do,wouldhim what ho at some short time after.it,of and tell

after. After of thetheshortlyThe was purchased completionproperty
of the and mortgagedbrother took possession property,mypurchase

**'if had been him. Thereas the deeded toit the propertysame
wasI to be I think nameone that recollect thepaid.was claim

name before Ladd. Her claimmarriageFranklin. The waslady’s
was $200.”

at-were if the time when fatherany one, yourInt. 36. “Who present,
had said as the mode of business?”Mr. Bell to thedoingtold whatyou

brother; I think theand there were other members of“MyAns.
the time.”atfamily present

”was the addressed?Int. “To whom conversation37.
thatto of ofus,Ans. “It was both thetalking negotiationspeaking

was making.”
father stated result of his interview toyour youInt. 38. “'After the

as toconclusion arrived at andbrother, anyand wasyour expressed
”?—if any,be done what?what should

“ money,to and themy goAns. brother father onrequested getMy
and that he would attend to makingMr. the pay-as Bell proposed,

andname;if should taken in his ownsame as the deed bements the
and thatthe deeds were taken with under-was completedthe purchase

as ofagent doingthat father should act the brother instanding, mymy
business.”the

in last that Jamessay, answer, your39. “You your requestedInt.
in Mr.to on and the the manner Bellget moneyfather go proposed.

”did ?sayif father inWhat, youranything, reply
said that in didn’tdoing“He the business he want anythingAns.

inthe nor trouble after theany lookingdo with property, paymentsto
was thatthe same—that the he wished to be under-point distinctlyfor

want the to be for or have; himself,that he didn’t topropertystood
in as he toof it had more business to attendany way,managementthe

than he could well do He farm,time himself. rented the homethatat
in that,trouble ofclear from the even.”any managementto be

“Did father as to theyour say anything deeding40. propertyInt.
Mr. had and if any-in the manner he said BellJames proposed,to

what?”thing,
“ could toThat, moneywhenever brother raise the themy payAns.

to Mr. would him a deed of the andBell, hemortgage give property,
in waythe other claims that he could eitherarrange any do,mighthe
forit remain or raise the the whole.”moneyletto

“ inwhether, of inany41. Please state the conversations re-Int.
Ladd farm, anyof the Samuel there was talk thatto the purchasegard

in ifthe and any,to an interest what.”purchase,were haveyou
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inAns. was mention that I to interestany“There no made havewas
didthe not to I any.”I was have neither wantproperty. any,

42. betweenwhether,Int. in of theany“Please state conversations
Laddyourself and and about the the Samuelbrother father ofpurchase

itas for wasfarm, there was to the or whichanything purpose object
to be and if anything, what.”purchased,

“ In in farm, myAns. all to ofconversations the theregard purchase
brother to to his own whenhimself,wished obtain the for be paidplace
for. The was was madepurchase by my bargainmade brother. The
by him with Ladd forMr. the purchase.”

conversations,Int. 43. in therewhether, any“Please state of these
was said about its an addition the homebeing bought as toanything
farm, one,or as to the two farms into and if what.”uniting anything,

“Ans. was to theThere no mention made as its addedbeingto
farm,home but it it towas stated was be aexpressly separatethat

brother,for and himproperty myno account to rendered tomy bybe
father in any in distinction from the farm that wasway, rented.”

41,Ints. and40, 43 were to at and atthe also theobjected caption,
trial, as leading.

222, 223,Ints. and221, of the to assame weredeposition, objected
trial;both at the and and and 223caption Ints. 222 wereleading,

further objected to as as ofin nature cross-theincompetent, being
examination, viz.,—

“Int. 221. the of Canada,Since visit inyour youbrother to as
stated,above has the andsubject of the the Ladd farm thepurchase of

attending mind,circumstances been much or in andyourlittle how”much or little ?
Ans. “I have thegiven a ofsubject great thoughtdeal and atten-

tion, both as to the and it.”purchase the circumstances torelating
Int. 222. office,“Is ofyour recollection the Mr.interview at Bell’s

which have testified whenyou to, the was made for theapplication
”distinct or ?—howmoney, indistinct ?distinct or indistinct

“Ans. I recollect atvery clearly the conversation had that time.”
“Int. 223. yourWhat is ofrecollection the conversation between

father and and allyour James of after the return by yourthree you
from receivingfather Mr. Bell’s answer which have beforeyou testi-

”to,fied or ?indistinct ? and how distinct or indistinct—distinct“Ans. I recollect it as I indistinctly, myhave stated it deposition.”
The above admitted, subjectwas to exception.
7. Matilda Ints. and as :followsdeposition. answersWhipple's ”“1. When were ?you married
Ans. ofday“The last 1841.”September,

“ not,2. Did you married,house wereyouwhen first and howkeep if
soon did you to and and didkeeping house, when, howgo youlong”live there ?

“Ans. We lived father Woodward’sat house the afterwinter we
married,were I think in ofand it was the next weyearthe thatspring

moved into andJames Woodward’s lived therehouse, we eight years.”
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”“8. ?did houseHow knowyon it was James Woodward’s
“ IasknowAns. I don’tWell,said was.myBecause husband it

Ihad but afterwardsany in,other movedat the weknowledge time
used toheard Jameshim andhouse,very often of it as James’sspeak

his house.”come into and and aboutgive directions about the work ”“ house ?4. for theyouDo rentknow to whom husbandyour paid
Ans. “James Woodward.”

“5. intoDid cometo husband toyou yourknow of any application
the ? andhouse if yea, state the circumstances.”

“ wereAns. wein,His told him thatto and hebrother wanted come
willing if was;James to him first.”that would havehe see ”“ ?6. in,How if rememberlong youwas this after movedyou

“ twoAns. beitThey fall, mightin in and I should thinkcame the
or three months in.”after we moved

“ any-8. didorPlease saidstate whether lie Woodward][Joshua ”thing what.and ifconcerning anything,the place season],[that“.¿bis. myaskNo, wouldheexceptnot about theanything place,
he washusband what do or whatJames was to about thegoing place,

it asofto do orgoing the directionsany spokenext neverday: gave
if it was his.”

The admitted, exception.tosubjectanswers Ints. 2, 3,to and 8 were
beingAll asthe to defendantsby theobjectedevidence wasforegoing

and theissue;mere atand thehearsay, wholly questiontoirrelevant
Whippledeclarations MatildaWoodward, byof as toJoshua testified

and as beenhavingtoBenjamin Warren, specificallyobjectedwere
28,Februarymade ofdeedsubsequent to his of mortgageexecution the

1842, the groundand all to uponof objectedhis said weredeclarations
that was inthat headmit,the deniedplaintiff did not butonlynot

of made.possession the Ladd weretheyfarm at the time
Int. depo-29 and in said Matilda’sanswer, cross-examination,upon

sition, were as follows :
“ house,Laddnow,Do in theyou or did the timeyou youat lived ”farmknow Ladd ?thewhich land was farm and which wasthe Ward

“ the landAns. I that. supposeddon’t know as I can answer [I
Ifarm; don’tconnected in James’sthe house we lived waswith but]

know land,the or it off.”how was set
totrial,The thatat thedefendants and alsocaption,at theobjected
toof thenotpart beingthe enclosed in as responsiveanswer brackets

defend-that thequestion, and as court ruledbut theincompetent;
ants Mr.answer, it, theirread or none of at election.might the whole

the ruling.and toCarpenter answer, exceptedread the wholethereupon
Dow toThe Hannahlease,in a from oneoffered evidenceplaintiff
acalled, for termfarm, Haverhill,said saidJoshua, of inthe Dow so

of objected;five defendantsyears, 1838, to which thecommencing in
ofbut the thethe court confirm positionas toit,admitted tending

farm Feb-on the Laddplaintiff, said Joshua was not carrying—that
ruary 28,1842, the defendants excepted.—and

the defendants’James testify, againstWoodward towas permitted
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1842in 1841 andLadd farmthat he claimed to own theobjection,
in; partin thehis father held the title theselegalthat years] —to[and

; hesecondarybrackets the defendants asobjected being [James]—that
andthe BellLadd farm tobought payat the time the wasagreed
himthe farm tothat his father to conveyGoss andmortgages, agreed

; that his fathermortgageas soon as he should said Bellpay[James]
that heJune 9,from Bostonsaid, after he returned (about 1843),

forobtainedwhich hemoneythe Bell with themortgage pensionpaid
No-from Bell (ofwhile was that the loangone;Mrs. Hale heMary

tohis agreedwas and that father23,vember temporary only,1840)
cent,Bell interest.nine perpay

with Bell onIt that said James had interviewanyneverappeared
told him.his hadthe and no what fathersubject, knowledge except

To all which the defendants excepted.
ofH.The offered the Martha Gossdefendants ofdeposition (owner

answers,andthe Goss the followmortgage), containing interrogatories
:viz.

to“Did that had anythingInt. 11. ever hear James Woodwardyou
”it ?—if it ?do with did first hear ofso, youwhen

“Ans. I don’t I until lastknow as heard theanything (Ex-winter.”
againstcluded the defendants’ objection.) ”Int. 12. did ?winter-,“What hear this last and from whomyou
“IAns. heard that and that his fatherit,James Woodward paid

his I this from Mrs. Jamesacted as heardagent.[Joshua Woodward]
Woodward.”

Int. 13. “In what did this from Mrs. James Wood-hearway you
”?ward
“Ans. From ownher pen.”

“Int. 14. letter Mrs.youHave a from James Woodward containing
this statement? —if will or a to thisso, you it,annex copy, deposi-”tion ?

“Ans. I think should I didmy word be taken for that. have a let-
6, 1869, aWoodward,ter from Mrs. James dated December ofcopy

”is to this and Master marked ‘A.’bywhich theappended deposition,
“lilt. Did to this and if have aletter, so,15. ofyou reply you copy

”that or do know is now ?you wherereply, replythat
“ I did no and I do notit, it,Ans. to but have of knowreply copy

where that is now.”reply
Int. 16. “What were the contents of that and what were yourreply,

inanswers to the made Mrs. James Woodward herinquiries byseveral
”?letter
“ IAns. I think that Joshua Woodward me the interestreplied paid

no wasnote,on the and that I had business with other one. Thatany
it.- I don’t more.”anythe amount of remember

that“In in*that letter to Mrs. James WoodwardstatingInt. 17.
note, and that hadyou youJoshua the interest on thepaidWoodward

no with asany youbusiness other did not then state the factone, you
”?then itremembered
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“Am. sir.”Yes, ”“ ?Int. 18. now,Do in or otherwiseyou wayremember it the same
“ :Ans. landI that for the meadowI had a notesupposed onlythen

I had itIforgotten then that I had his for the place. supposednote
evidence,was my brother’s Inote for land. Since then have seenthe

that I feel the was I had recollec-mynote Joshua Woodward’s. have
tion awithrefreshed since and know of itthen, more now, together—

ofcopy to,the letter therein referred as follows :
Copt.“‘A.’

“i 1869.Haverhill, 6,December
“ ‘Dear Madam: aboutwishes me to make someMy inquirieshusband

a note his yourfather when the that wasyou hogave bought place
father’s. Did that Joshua Woodward wasyou makingunderstand
the purchase of or Who theson,the for his for himself ?place paid
interest on note ? like to knowyour it,husband and wouldMy paid
if it,you aboutremember about or understood from his father anything
it. He wishes to show as as totitle,to the court his wellindisputable
show that he for it transacted hishimself; onlythat his fatherpaid
business as would.any agent LOUISA WOODWARD.’”
To which the and and theexcluded,the same wereplaintiff objected,
defendants excepted.

The defendants A. Theoffered the of Jonathan Ladd.deposition
plaintiff toto certain ofobjected theportions deposition, especially
part of Int. 11. andadmitted,The was hiswhole against objection,
thereupon the court revised various that had been made therulings upon
plaintiff’s in brackets inthose numbers incloseddepositions, admitting
the statement above and beengiven, havinganswersquestions—those

orpreviously excluded held under advisement.
The started out a that the transactionsplaintiff attendingwith claim

the of Laddpurchase 1840,the in and of thefarm, pur-the payment
in ofchase-money, were such as to a trust favor Jamesresultingraise

Woodward, his father,business was donenotwithstanding bythe
inJoshua, name,his own and to Joshua. Afterthe deed taken running

the made,thehaddepositions read, plain-been and all the thereonrulings
claim;tiff thatwithdrew this directedbut the were neverthelessjury

they admitted,all themight consider the evidence thus upon question
inwhether the Ladd farm was covered the mortgagetheby description

of 28, 1842, to show how itis,from Joshua toFebruary Bell,—that
was, in treated and defendantsfact, the Themanaged by parties.
excepted.

There Ladd farm carried onwas much as to how the wasevidence
1842,in as or twowell as a before and after.year
The that, 1842,tended to show in James Wood-plaintiff’s evidence

ward farm,hired of father Ward on stood thehis the which
in lived, rent,house a and carried onwhich his father at stipulated

both bythe Ward farm and Ladd farm two sidetogether lyingthe (the
; owner,side) rent,that he the Ladd farm as no whileoccupied paying

he as to Joshua.carried on the Ward farm tenant
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Without the“I onobjection, James Woodward testified : carried
farm,home the1843,in toon the I was paysame terms as before.

taxes in 1843.” of Haver-bookThe introduced the invoiceplaintiff
hill, and wasshowed thereby, without that WoodwardJamesobjection,

inassessed, 1841 S. Ladd1842,and thefarm,for “the Homestead
farm, and the Sweatland farm.” the defendants’ objection,Against
the plaintiff was Jamesshow,to in same thatpermitted way,the
Woodward was land inassessed for the of 1843.same parcels

Against tothe defendants’ the wasobjection, plaintiff permitted
“ask stand,James this timeWoodward, duringon How was it,the

time from thethe Ladd farm —1840—toof the Samuelpurchase[the
mortgage to theabout father claim toanyyour making1842],Bell —”?place

“Ans. He made no claim.”
“ ”Who was to ?be the ownerclaiming

“Ans. I claimed to own it.”
Subject to the defendants’ the aobjection, plaintiff introduced mort-

gage of the Ladd farm, from Joshua andWoodward wife to Philip
Goss and wife, 23,dated November 1840.

Without aobjection, Bell,of the Ladd farm tomortgage ofJoseph
the same date, ;was andintroduced there was evidence to showtending
that said Ladd farm was for withpaid money on these twoprocured

andmortgages, a horse which before that time had been the property
of Joshua Woodward.

toSubject the defendants’ James Woodwardexception, was permit-
ted to fortestify the plaintiff, that he the oninterest Gosspaid the note
for several made;years after it was that Gossthe debt, finally, went
into the hands of Phineas and thatSpaulding, he, after that, thepaid
interest thereon to said Spaulding.

There was evidence thattending to show the tomoney off thepay
mortgage to Bell, 23, 1840,of wasNovember obtained of Mary Hale

theupon ofmortgage 9,1843, moneyJune the having been procured
for her Woodward,about that time Joshua aby claim.upon pension

toSubject the defendants’ the plaintiff was toexception, permitted
ask James Woodward, theyou executed tomortgage Spauld-—“When

diding, you, or know of setnot, any being up byclaim to farmthe Mr.
?”Bell

“ knowledge any placeAns. I had no of on toclaim the down that
time.”

Also, “What did you do with of Dr.the monev vou had Spauld-”?ing
“Ans. I it to Mrs. inpaid Hale, herdischarge uponof claim the

land.”
Down to this in trial,the the had that hepoint claimed wasplaintiff

in the anofposition of ofequitable assignee the Novembermortgage
23, 1840—from Joshua Woodward to fur­Bell—his grantor having
nished ;withmoneythe which it wras and the wmremaderulingspaid
with view,said claim in so far as affectedthey may have been thereby.
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Here a discussion asarose to a inmortgagee topossession liablebeing
account for andrents on a writ of himprofits, by toentry recover the

“mortgaged premises. The court ruled that, so far as theregards
plaintiff’s title on the firstdepending Bell mortgage, the defendants
may ifplead, andnecessary, thatprove James Woodward and those

his havehaving right taken rents and inprofits amount to theequal
”amount of that somortgage, that said ;ismortgage cancelled and

stated that it would be submitted to the tojury find, thespecially,
amount of such rents and profits; the with­thereupon plaintiff—and
drew the claim of title virtue ofby said mortgage.

The defendants’ counsel, in his statement to theopening jury, claimed
hadthat Mr. Bell no deed,of theknowledge from Joshua Woodward to

Woodward,James 9,of June 1843. the defendants’Against objection,
the court permitted the toplaintiff show that Charles E. Thompson,
who atresided Haverhill in and1843-1845 married a sister of Mrs.
Bell, attended to business for him at Haverhill.

defendants,It also urged bywas the in that, from the con-opening,
and valuedition of Joshua Woodward’s and theproperty incumbrances

it, it was that Mr.improbable Bell would haveupon taken the mort-
28, 1842,of February as forgage security debt,a large unless it was

that the Ladd farmunderstood was included. Against the defendants’
the courtobjection, permitted the to introduceplaintiff evidence of the

forconsideration which that was andmortgage that nogiven, money
on it.was obtained

The defendants the courtrequested to instruct the that thejury
of the Woodward,record deed—Joshua toWoodward James dated

9,1843June no evidence of actual tonotice Bell of the existence—was
that deed.of

didThe court not so instruct didthe but instructjury, them, in sub-
stance, that said record was not conclusive evidence of such notice, but

it intheythat consider with allmight connection the facts in the case
in fact,the whetherupon question Bell, knew of the ofexistence said

took 4,1844.deed when he the ofmortgage The defend-September
ants also the court torequested that the ofcharge, thedescription

conveyed by the ofmortgage 1844,premises September 4, is not evi-
issue,dence the atquestion unless the satisfied thatupon Bell,arejury

at the time he took the had notice of themortgage, deed—Joshua to
James —of June 1843. This9, refused,was and the defendants ex-
cepted.

defendants alsoThe the court torequested charge, that, as the case
stands,now is nothere evidence for the tocompetent considerjury

tending; to thatshow James Woodward had toany title or ownership
;in Ladd 9,the farm to June 1843 that there is no evidence inprior

the case to show that one Joshua Woodwardtending any except was
the oreither owner-of Ladd farmlegal equitable the after the date of

Joshua,Samuel Ladd’s deed to said and 9,to June 1843.prior
But instruction,the court declined to this on that itgive the ground

not towas the sent to the and not calledgermane question finally jury,



99v.HUNT HAYSN.

instruc-didfor court givein tlie case. But theby the facts appearing
evi-of thetions, taken, bearingwas as to theto which no exception

trialthisofdence, early parthad claimed in thewhich the plaintiff
ques-theWoodward,trust in James upontended to show a resulting

Februaryofmortgagetion of what to theconveyed bywas intended be
28,1842, from Joshua to Bell.

theof prem-In 4,1844, descriptionthe of themortgage September
“ sidesbothHaverhill,ises onlyingis as All the saidfollows : farm in

acres150aton,of Ladd estimatedcalled,so which I now livestreet,
Haverhill,in saidless; called,more or also the sofarm,Sweatland

same,11, thelot, throughall the 100 No. of the roadbeing acre west
land de-Haverhill,in the samebeingthe first division of lots in said

1842,28,Bell, Februaryscribed in dateddeed saidmy mortgage to
168,and recorded in lib. fol. 136.”the Grafton Registry,

the defendantswhichThe returned a forjury plaintiff,verdict the
fore-in themoved to set erroraside, and for a trial fornew supposed

going rulings.
bycourtCase reserved for the law of judicialterm the late supreme

J.Ladd,

G. it. B.Morrison and E. Band, for the plaintiff.

and for theBingham, defendants.Carpenter

time of theSmith, J. at theUpon the trial the claimed thatplaintiff
of farm in ofthe Ladd there was a trustpurchase resulting

Woodward. became theHe further claimed that James Woodward
23, from Joshuaequitable 1840,of the ofassignee Novembermortgage

Bell,Woodward to his legal represent-and that asJoseph the plaintiff,
bothative, succeeded in abandonedhowever,him that capacity. He,

Joshuaof these thatthe trial. He concededpositions during thereby
farmLaddWoodward was the as of thewell as ownerequitable legal
Bell.1842, toFebruary 28, Josephon when his farmhe mortgaged

“ in saidfarmThe in the All thedescription reads thus:mortgage
Iwhich nowcalled, onHaverhill, on both sides of Ladd solying street,

or less.”and which I now morecarry on,live estimated at 150 acres
the WardThe contends that this is includedbyplaintiff description

lands,and The defendants con-farm but not the Ladd farm.outlying
farm.that Ward Thetend the includes farm andmortgage the Ladd

therefore, includesmain in this thequestion, case, is, mortgagewhether
how and; byLadd farm to inquirethe and hence it becomes material

will considerit was and time. Wewhom carried on at thatoccupied
in the reservedthe order in namedin the which areexceptions they

case.
was aAfter resultingthe withdrew his claim that thereplaintiff

that theytrust in favor of were instructedWoodward,James the jury
all themight questionconsider the evidence thus admitted upon

inthe Ladd the mortgagewhether farm was covered theby description
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to Bell, is, to show it was byhow in fact treated and managed—that
the parties. was,The to be determined whether the Ladd farmpoint
was described in the ofmortgage 1842 from Joshua Woodward to
Joseph Bell. It is not necessary to whether Joshua ownedinquire
the property or not. If it was Bell,described in his deed to then
James Woodward, under a fromclaiming Joshua,later deed would
have been hisestopped by grantor’s covenants so thatwarranty;of
the real and only is, was in inquestion whether the Ladd farm 1842
the possession of Joshua; he it Ifthen live on it and on ?carry—did

didhe any acts of on, hiscarrying declarations thoseaccompanying
acts would he evidence totending show was reallywhether he carrying
it on, or forworking else.somebody

In Bell v. 46Woodward, N. H. in in­315, a familiar rule the885,
terpretation of deeds was laid down in followingthe language:“ Courts will call to their aid acts as a cluedone under the deed to
the intention of the So theparties. acts of the be shownmayparty

whomthrough istitle claimed. No is why everyreason perceived
declaration accompanying the act of inwhetherpossession, disparage­
ment of the claimant’s title, or hisotherwise qualifying possession,*'if
made in faith, shouldgood not be as of res gestee,received thepart

“itsleaving effect to be governed other of evidence.” Underby rules
the aforesaid rules, evidence of the acts and declarations of Joshua
and James Woodward, to show oftending the character their occupa­
tion, and especially when to show or not thetending whether premises
were used and treated as of or Laddpart farm, farm,the Ward or
otherwise, becomes as of res So it im­competent part gestee.the is
portant to know how on,these farms and how used.were carried As
the occupation theupon evidence was of theevidence claimsequivocal,
of James and Joshua becomes to show theas char­competent, tending
acter of the acts of each, whether foracts of himself or theoccupancy
other. The acts and declarations of tenants of the like character are
to the same extent acompetent. The declarations of inparty posses­
sion of aslands, to the ofnature his be inpossession, may given evidence

allagainst persons claiming under him.”
The introducedtestimony by the in this theplaintiff, case, upon claim

of a trust,resulting consisted of the declarations of Joshua and
James, the latter was in the or of the Laddpossession occupancy—that
farm as owner, Joshua,the statements of to the effect that he—and
bought the for James. shows thatproperty The case the declarations

“of Joshua admitted,were admitting,plaintiff but,the not on the con-
trary, that Joshua was indenying, the of the atpossession premises the
time.” It is objected by the defendants that his declarations were not

“as a ofcompetent the res isbeing part res Thegestes. wanting. The
very question in issue is, fact,whether in lived inJoshua, upon—was

;possession of—the farm and his declarations,thatupon question, one
orway other,the are mere naked None ofhearsay. the declarations

actaccompanied any done the farm. The existence of the resupon
ofitself, which the declarations to aare claimed be can neitherpart,
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be Here thethemselves.nor the declarationsproved bydisproved
the ex-plaintiff but todeclarations, disprove,in not to prove,theputs

themistence of which could renderonly competent.”the fact
res is want-sayTo defendants thethis “Thereplies:the plaintiff

defendantsing. fact, proved byNot is the which theso: the res
Woodward, afterLyman that Joshuawitnesses,andBuck other
1844, was4, livingFebruary 1842, and even after28, September

in atfarm, and was seen at work differentthe town the Wardupon
farms wereand that the of both puttimes the Laddupon cropsplace,

into facts—which the defendantsthe barn Ward Thesetheupon place.
would tend to show thatthemselves in unexplained,put evidence—

wasJoshua Woodward living uponthe to which relateduring theytime
and did the LaddIf, in whatever hecarrying uponon both farms.

andas his acts of cultivationfarm, owner,he was at work for himself
by and sohimself, he,management so far constituted an occupation

; hand, if in what-far, was on the otherwhile,on the farmcarrying
himself, but atever he did Ladd farm he was not claimingtheupon for

sense,work acts of andwere, James,for his in a theJames, legalacts
”“ wasJames was farm not less when Joshua at workon thecarrying

case,than declarationsanyat other times. In this state of the of
usedJoshua, language showingwhatever be the themay particular

character for himself or otherwise,of his acts of whetheroccupation,
inare most the title waslegalThe fact that Joshuaclearly competent.

JoshuaWoodward not that was either onnecessarily “livingdoes prove
or farm. He hold the title tomight legalon” the Ladd thecarrying
farm hold the title withoutlegal carry-without on it: heliving might

anyit on : title without beneficialing legal claiminghe hold themight
that hold the legalinterest: it is obvious he title andmightperfectly

”“ farm, is,as asyet James oil the owner—thatbe carrying beneficial
times;—atowner—and work for or differenthim,more less,Joshua be at

and thatdeclarations,Joshua coveredduring period byWoodward’s the
he was there as owner andevidence,defendants’ whethershowing for

ifor be th-ehimself, otherwise, must defendants’ evidencecompetent,
in to it wasadmitted, saywas and are no not.”they positionproperly

of farm conceded the onby plaintiff,The the wasownership thelegal
;trial, to in Joshua Woodward but the ofquestion ownership,be though

ofin thebearing questionnot had a directcontroversy, upon occupa-
tion, It was notwas tried. claimed thatwhich the questionprincipal

farm,Ladd so that the questionJoshua lived theuponWoodward ever
in was a vital to bothquestioncarried it on 1842 parties.whether he
Woodward, he claimed to own theof that prem-The declarations James

was themthat he onises, occupyinghave a direct to show histendency
account, under Joshuaand not as or tenant Woodward.agentown

latter,of the4. And the declarations thatStone,v. 8 Cush. heMarcy
didthat notfarm, and he own it,to do about the Laddnothinghad

same to thattendency proveto had theJames,but that it thebelonged
of former;and not on account thefor himselflatter was occupying

under whomof a deceased person,and the declarations thebeing
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in thedefendants derive tlieir title to dispute respectingthe premises
of land in to are admissibleBell,boundaries the described the mortgage

v.the under him. Pike 14against claimingdefendants’ Hayes,
H. 19. is of tenants ofN. The same also of the declarations thetrue

farm,Ladd to to hold under. The declara-the as whom claimedthey
title,ations of a tenant in not to rebutpossession onlyare competent

or under but are affirmative evi-by them,set the who madeup party
in declareddence of title in the for whom theparty person possession

v. H.Fowler,that he held it. So. 54 N. 197.Hampton
that assessed for the Ladd farmevidence,The James Woodward was

1843,in was an act of to be theweighed by jury. Hodgdonownership,
v. N. H. It aShannon, by44 was evidence of continuous claim576.

was,Woodward. The that James and JoshuaJames claimedplaintiff
1842, and,in in tonot, February,was the of the Ladd farmoccupation

claim, witness,this he as testimonyintroduced James a whosesupport
to show that he was in of that farm in the yearstended occupation

1841, 1842, and under an to the taxes thereon.1843, agreement pay
of mort-the assessment of 1843 was after the date the BellAlthough

it had of the oftendencysome to show the charactergage, occupation
farm and that his con-James,the before that date wasby occupation

tinuous.
to theNo lies to the introduction of the Goss orexception mortgage,

that Woodward the interest it for severaluponJames paidevidence
James90,In Bell v. 34 N. H. it wa.s held thatyears. Woodward,
underto the of thesubrogated rights mortgageeWoodward became

was asthat as Bell. The evidence alsomortgage against competent
his and that his claim was con-the character ofshowing occupation,

tinuous.
that Mr.claimed in his statement to the juryThe defendant opening

Wood-had no of of the deed from JoshuaBell the existenceknowledge
to James Woodward. To rebut it was for thethis, plain-ward competent

Haverhill,in andtiffto show that his brother-in-lav/ resided[Thompson]
much weightto business there for where the record was. Howhim,tended

and wasfor the juryto be to this evidence was another question,was given
little, all,none at butto determine. It be much or ormight possibly

was a circumstance had a to haveright weighed.it which the plaintiff
for to show that no wasmoneyIt was also thecompetent plaintiff

the statementFebruary, 1842,obtained the of to rebutmortgageupon
in his that from the condi-the defendants’ counselby opening,made

and the incumbrancestion and value of Joshua Woodward’s property,
B,ellMr. taken theit, mortgageit was that would haveupon improbable

itdebt,as a unless was under-1842,of forFebruary, security large
Ladd farmstood that the was included.

to far ofinstructions to the in how the record theThe jury, regard
Mr.was notice todeed from Joshua Woodward to James Woodward

correct, and the instructions re-deed,of the existence of that wereBell
record, if not conclusive evidencewere refused. 'Theproperlyquested

other evidenceBell, weighedto to be with theof notice was certainly
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in in the ofthe case whether he knew the ex-determining question
4-,of this when took of 1844.istence deed he the mortgage September

If find notthe should that Joshua Woodward in thewasjury occupa-
1844, Bell,tion in that whenof the Ladd farm and Mr. heSeptember,

of of ofdate,wrote and took the that knew the existence themortgage
to it is thatdeed from Joshua evidence of an admission JoshuaJames,
nor 1842,did not live on the Ladd farm in andcarry February,upon

would that that farm inbe evidence was not included the mort-strong
him of the dategage to last mentioned. instructions thisuponThe

and,sufficient, therefore,were the court to in-refusedpoint properly
struct the as that ofjury requested, the the con-description premises

4,ofveyed 1844,the was notby mortgage September evidence upon
issue,the at unless the were satisfied that Bell at thequestion jury

hadtime he took the of themortgage notice Joshua Wood-deed-j-from
9,ward to James Woodward—of 1843.June The told thatwerejury

the be withrecord was to other in was-weighed case,the facts the but
therefore,not If,conclusive evidence. foundthey that Mr. Bell had

no of or hadrecord,notice the not such from factsnotice of thethe
case and of the acts,circumstances their as toparties, including put
him then the inupon inquiry, the last was notdescription mortgage
evidence the at Theupon question issue. least that can be said of the

is,instructions that werethey sufficiently favorable to the defendants.
court, also,The refused to lastproperly the defendants’grant request

for instructions, that there was no evidence the tocompetent,for jury
consider to show thattending James Woodward had title orany to

Laddin the farm to Juneprior 9, 1843, and that there wasownership
no evidence to thattending show one except Joshua Woodwardany
was or oflegaleither the ownerequitable the Ladd farm dateafter the

him, 9,1843.Samuel deed to andof Ladd’s to June The refusalprior
was thevery that theproperly put, upon instruction was notground

togermane finallythe sent to the andquestion jury, was not called for
inby the facts the case. As remarked,before theappearing question

of title to the Ladd farm was not in Thedispute. plaintiff conceded
that andboth the title was inlegal equitable Joshua Woodward. But
it was material how the understood the title theparties be,to upon

of and as thequestion showing character of theoccupation, possession
them; and,of as no wasby either taken toexception the instructions

evidence,ofas to the the which hadgiven bearing been introduced to
Woodward,show trust in Jamesa the of whatresulting upon question

conveyedwas intended to be the ofby 28,1842,mortgage February
no to examine thatthere is occasion further question.

defendants also to the inexceptedThe admission evidence of the
and James Woodward,declarations of Joshua as to ofthe ownership

28,farm to 1842. Ifsubsequent February jurythe Ladd the found
4,ofBell, 1844,Mr. the time he took thethat at mortgage September

9,Joshua ofdeed,had notice of the from to James JuneWoodward,
as of Laddto the the farm to the1843, any possessionevidence prior

in themortgage material,execution of the second would be because
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de-the are to be the same as thoselast declaredpremisesmortgage
first. also finds that introducedscribed in the The case the defendants

Buck, in whichLymanof who testified as to thethe mannerdeposition
28,1842.farm was carried on after As beforeFebruarythe Ladd

28, 1842,thethe character of afterremarked, occupation February
day,its and thattendencyhad to show character effect onlegalsome

in occu-and the introduced evidence relation to thehavingdefendants
date, for toto that it was competent thepancy subsequent plaintiff

forit other to the samerebut evidence Counselby introducing point.
;in natureThe facts continuous theirsays,the well wereplaintiff' —“

28,and of character of after-Februarythe the occupation,evidence
time, as,to the that1842, justwould tend beforeexplain occupation

a of the is not tosale,a fraudulent i’estrietedinquiryupon question
to the fact.”priortransactions principal

had to con-tendencyThe from Dow to Joshua Woodward somelease
of not onfirm the that Joshua was theplaintiff, carryingthe position

admitted;28, 1842, was, therefore,Ladd farm andFebruary properly
it is,if such most that can be said of thatbut, it had no thetendency,

not toimmaterial,was and was calculated thethe evidence prejudice
the defendants.againstjury

for theleast, pur-The of Eliza Poole wastestimony competent—at
of Arnold Ladd had testified that the farmLadd.contradictingpose

Ladd,Joshua. Mrs. contradicts andwas for Poole’s testimonybought
to that w’as James.tends show it forbought

to aswere WhetherinterrogatoriesCertain objected being leading.
a toshould be was addressed thequestionthey put, notwithstanding,

thattrial,who at the and wasdiscretion of the presided questionjudge
him, to consideration.bysent and is not now opennot up

didof B. F. Woodward not go beyondThe examination-in-chief J.
cross-examination, as tohe was examined the occupation1842. Upon

Cross-interroga-farms to thatand of the two date.subsequenthistory
to Int. 19 in Int.92, to,was refers chief. 96whichtory objected

fromreceived his Joshua Wood-shows that the witness information
ward, 92and that makes his answer to Int. competent.

Mrs. Mrs. was excluded,of Woodward to Goss properlyThe letter
notIt inter alios. James Woodward does ap-is resbeing irrelevant.

itdo and in no contradicts him.it, wayto had to withanythinghavepear
in wasanswer to the 11th her alsointerrogatory depositionMrs. Goss’s

factthat she learned the aboutinquiredexcluded. It appearsproperly
to time when it is claimed to have trans-than 25 theyears subsequentmore

did has no to provenot learn of it sooner tendencysheThatpired.
she would have likelythe fact was otherwise. Whether been tothat

the manyit event on sodependsheard withhave contemporaneously
that did not furnishes no fromthat fact she groundthecontingencies,

that information Further,could find the was untrue.the jurywhich
in Mrs.no contradicted Woodward.waytestimonythe

C.Stanley, C.,C. and concurred.J.,J.,Cushing,
and on the verdict.overruled, judgmentExceptions


