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canor inlaw,unknown to no either at law equitythe common action
liability.be in on of or thatmaintained this state account to enforce

neces-But in not found itthe view we taken of this case we havehave
sary ques-to that Several otherincidentally.consider question except
tions to consider.the we have also had no occasionbyraised demurrer

J., Ladd, J.,C. and concurred.Cushing,
sustained.Demurrer

,Aug. 13­ v. Cate.Carleton1875­ .

and damages.waived—CaseBreaking entering consequentialfor

the to for obstruct-damagesAn action on case be maintained recovermay
aofa which had across the land thirdway person,theing plaintiff

were,obstruction, fact,incertain the placedwhich causedalthough logs,
land,the defendant at theby just jiointover the line theupon plaintiff’s

the enteredway it.where

From Grafton Circuit Court.

is25,1874.Case. The writ is Thedated declarationFebruary
“ that,In a forcase,as follows: of the on and beforelongplea

21, the1873, time,and since then to the plain-November present
in of in saidtiff was seized his of fee a tract of landdemesne as

Littleton, and foot ofadjacent to at the the andlying dump passage-
liiil to and anddwelling-housethe the barn then nowway, up occupied

usual,ordinary,tlie said and thepassage-way beingby plaintiff, dump
dwelling-and convenient of and from saidonly departureaccess toway

andbarn, across of tohouse and with their said tract landappendages,
in forfrom the roads and of business eithergeneral, peo-public places

beasts,foot, horseback, anyon on with or ofvehiclescarriages,ple
defendant, all the; yet the said circumstancesdescription knowing—

aforesaid, and and to theintending unjustly injure plaintiff,contriving
friends,him,and his and his notwithstand-family,and disturbannoy

andis,the was same and still severeing time, havingat theplaintiff
fatal wellin his all known to the defendantfamily,sicknessapparently

aforesaid,defendant,the as on said Novembertime,at same the saidyet
teamsters,1873, with team of four oxen and two21, drew, largehis

saidacross at the of said onand said footplaced dump,passage-way,
land,of of ofdefective, pine lengthtract a worthless thelog,large,

liesin.,ft. and 10 and of in. at the and whichtop,34 of the diameter 19J
northfence,9 in. the thenorthward, and 5 ft. onbeyond dumpextends

ofside said said defendant covered several feet deepwhich thedump,
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offuel,with wood cut for around the endentirely theclosing passage
;said and said is and ex-the diameter at the butt end oflog log 24-Jin.,

fence, oftends southward on the south side saidbeyond the dump
in. andonly log8 ft. 4 a of 15 between saidin., leavingdump, space

fence,the end of saidthroughthe anddump passingcompelling people
And,to ft. and 4 in. to said onspace log.8 around the butt end ofgo get

defendant,the andsame said with said team21, 1873,November
said on said tract ofteamsters, bydrew and the side of log,placed

land, buttfeet,a second of of and at the orthe 15log, length lying
and, atsoutherly thereof,end 4 feet from said first named thelog, top

or northerly thereof,end from said first named log, being8 inches the
end,diameter of 25 in. at and of 26 in. atthe of the diameter thetop

butt And, 21,1873, defendant,end. on said withthe same November
his team and saidand the side ofaforesaid, byteamsters drew placed
first and a thirdlogs, land,second named on said tract of whichlog,
he weeks;removed after-a said the saidfew but the defendant kept
first and second in the in he themnamed which aslogs position placed
aforesaid, 21,1873,from the said to andFebruary 25,1874,November
thus almost fromentirely excluded the the use of saidplaintiff passage-
way, as before all that time.”described, ofspace

The action statute,was referred to a under whoreferee the reported
that he heard the that theparties; theplaintiff substantially proved

case;inallegations declaration,contained the and rested his that the
nonsuit,defendant then formoved a the that theupon ground action

was case when it .should have been the obstructiontrespass, being upon
land of denied,the atand,which motion he the ofplaintiff, request the
defendant, facts and his Thereported ruling.the referee assessed

in favor of indamages the the sum of dollars.plaintiff fifty Upon the
in of term,the at this moved for acoming report the plaintiff judgment

denied;on the in his which the court andreport favor, the plaintiff
The his motion for aexcepted. nonsuit,defendant renewed which the

court, Stanley, J., granted; and the plaintiff excepted.
that lawOrdered, the of on thequestions arising case beforegoing

transferred to forthe court determination.superior

jFarr forStevens, the plaintiff.

This action nonsuit,comes this motionbefore court on a for a the de-
fendant that theclaiming declaration, which is made aplaintiff’s part

case,of the is in case when be inprinted it should We aretrespass.
inclined to the that there is a distinction in this stateopinion between

;on the andcasetrespass exactlybut where thetrespass just trespass
“and the case orstops begins, the common is—whereground they tel-

”escope without aresmashing chemicallywhich blended orthey—over
mechanically so to not so tospliced, speak questions easy deter-—are
mine. That this our ancient brethrenquestion gave great worriment

“is evident from of crosslya their subtilestudy indented”disputations,
“and awhimsically of which almost leads usdovetailed,” toperusal
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wish our lot had been in Indiana,cast or someMaine, other state where
they have thisgiven question decent byburial statute.

The tobetter enable us to indiscuss this distinction as it arises the
case at andbar, to assist the court in thetranslating decla-plaintiff’s
ration, we a view ofgive the locus in :in the following diagramquo

declaration,I. We maintain inthat, under the facts stated the the
plaintiff has to twosuffered two distinct causedinjuries, separate
estates, and remedies,for which have the choice of twomayhe —tres-
pass, or case. For to his own landthe act itself—the direct(1) injury
—which must in and which is not to be recoveredbe trespass, sought
in this action; andfor the to the use occu-(2) consequential injury
pation of the which attenant, mayof which he is a least bepremises,
in case. This for dam-evidently, consequentialaction is thebrought,

andage, ought to obtain. his landlord in othertheSuppose possession,
facts no doubt but he would have toremaining: there can be that
bring Gilman, 38; Co.,case. v. CohoesSee Belch v. 22 Vt. Says

Smith,3 ;Barb. 2 v.42; v. Green. 7Bordine, 472Runyan Shafter
H. & J. 67. Or the defendant owned lot A: then the plain-suppose
tiff’s case,would beremedy beyond controversy.

In caso,either lotthe to the use and ofdamage resulting occupation
B Dand would no thanbe more now.consequential

II. that the stands no he wouldConceding thanplaintiff differently
if he estates, declaration,owned both we then contend that thisunder

is,considered as in not for thecase, he recover: themay trespass,—that
act itself, the immediate thedirect, realityto theinjury, injury —he

that;waives formay damage,but he recover the consequential —that
is, the to his in thisthe relativepersonal injury, injury rights,—which
case is the extra round the loss ofobstruction,travel or thegoing
the and atpassage-way, the other as set forthconsequential injury,

in aslarge illustration,the declaration. Take theplaintiff’s familiar
laid down 1 PI. If a isby Chitty’s *127: thrown into thelog highway,
and, in the act of or it hit it isanother,throwing falling, trespass;

ifbut falls and is in thisafterwards a over hurt asperson it, case,(or,
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around case;is to walk the isrepeatedly it wecompelled log), —and
that the is notresult the theby throwing logcontend changed upon

itland, him an election of as con-gives action to theexceptplaintiff’s
he direct andwaive the insequential damages: may injury, sue case

447,4th itFree., ed.,for the See Oliv. where isconsequential. p.
said, one is the act of another withinjured by accompanied—“When

andforce, damages,there are also there to be noconsequential appears
in the to w-aive the and direct in-suffering forceimpropriety plaintiff

and recover in case for damages; see, also,the consequentialjury, ”—
188;of this doctrine on 1also,illustration 448: 3 Chit-page Oampb.

139; 8 404;PI. v. Fiske,Gibson N. H. Boerum v. 19ty’s Taylor,
123, and cited.casesConn.

that isconclusion,In we submit the with the andequity plaintiff,
that, suffered a substantial andhaving injury,after set forthhaving

with minuteness,his a facts to the let-grievance painful following the
ter, he not to be kicked of forout court lackought of technical aver-
ments, are orimmaterial,which surplusage.

Mitchell, for defendant.theBingham

The action is in form and nature an onaction the case. The de-
nonsuit,for afendant moved the theupon ground that actionproper

for the of is theinjury complained ti'espass, logs having been onplaced
land, andown the injurythe he sustained aplaintiff’s being disturbance

anhis and andof ofpossession, interruption prevention the occupation
land,use of this itshort,and an tobeing realinjury estate. This—in

courtmotion the granted.
is an action instituted for ofTrespass the for arecovery damages

committedwrong against the withplaintiff force, as,immediate an un-—
land,lawful his assault andentry upon battery against the orperson,

force,unlawfulan with direct to hisinjury, personal property. In
isshort, the action the iswhen thetrespass injury natural, immediate,

result of theand direct defendant’s act. on the isTrespass case the
thewhen tort or was notremedy wrong committed with actual or im-

force; when the matter or was notthing affected andplied tangible,
wasthe not butinjury consequential, as,immediate for instance,—

the sustains on ofperson damagewhere account his reputation having-
assailed, or for an A’s land inbeen to ofinjury resulting consequence

his own laud, such,JB’sact for as athe of ditchupon example, digging-—
land,B his own the fromby water which runsupon upon and injures

an toland,A’s a interest in realinjury reversionary es-person’s—or
remedytate. It is the when isthing incorporealthe affected and in-

isand the the mediate and oftangible, consequential resultinjury
act and not the ofthe direct and immediate resultwrong-doer’s the

act, nor when the is and 1thing affected tangible Chitty’scorporeal.
;v. 3 3122,127;PI. Dalton N. H. Leame v.Favour, 466 EastBray,

593, cited; ;and authorities Percival v. 18 Johns. 257 GuideHickey,
19 caso;v. Johns. Scott 2Swan, 332—Balloon v. Black.Shepherd,



CARRETON v. CATE.184

y. 128; v.Barnes, & E. Savinae8 & E. D.;892 D. 188—6OgleRep.
v.;; D. & E. 648 WilsonEdwards,& E. 125 v. 56 D.Boome, JDay

411; Stra.; 596,3 1Seott,325 v. Will.10 Wend.Smith, Shepherd
472;& Pull.569; 117, ;5 Bos. & Pull. 446 1 Bos.636; 1 T. R.

y. 6; v. Cummings,2 & CotteralRawle 358Rutherford, Serg.Smith
;; 1 Ld. Raym.Johns. 432& 343 Blin v. 14RawleSerg. Campbell,

;140385,; 61; ;183 11 Johns.; 9 Johns. 12 Johns.188 5 East 485
3 Hill 26.

causedthat for anestablished,it must be asregarded injuryThen
or when thefrom of a wrong-doer,or the immediate actresultingby

ofin an actionand isremedyaffected is thetangiblething corporeal,
ofactif the immediatethe is occasioned notwhile, injury bytrespass,

when theact,a of that orbut iswrong-doer merely consequencethe
is an action onand remedyis theintangibleaffectedthing incorporeal,

the case.
com-injurythethen, bar,in the case WasLet us atinquire, (1)

defend-thethe act whichbyof caused immediate and directplained
?of that actit resultor the mediate anddid, consequentialant was

it intangibleor wasthe affected andthing tangibleWas corporeal,(2)
?and incorpoi-eal

andis, drawingact of which the plaintiff complainsThe defendant’s
sus-that thethe land. The injury plaintifflogs upon plaintiff’splacing
theland, anddisturbance of his of this samewas the possessiontained

him as itsand use byand of itsprevention occupationinterruption
thatand theand Then it is clear certainpossessor. logicallyowner

of theandthe disturbance of theviz., interruptionpossessioninjury,
act ofland, and immediateof this was the directuse and occupation

defendant, or thingland. The matterviz., the on thelogsplacingthe
Inand corporeal.was the land. This isplaintiff’s tangibleaffected

immediate,isin an which127,on Pleading defining injuryChitty
“ or ifsaid,it isremedy for which is consequently trespass,and the

thereonland, do actanyon another or his orwater personhe pour
** * See,remedy.”is and is theimmediate,the injury trespass

188, is2 Ld. itClark,v. Ld. 1403. In 1Raym. Raym.also, Reynolds
defendant, and declaredcase theThesaid, plaintiff brought against—“

it, etc.,inclose,of a and the defendant dug pitshe was possessedthat
thatit wasetc., adjudgedand after verdict for the plaintiffquod,per
tres-lie, of action was properlywill not because the causeactionthe

but couldtrespass,the have an action ofmightfor which partypass,
139 of onChittyturn it into an action the case.” Onupon pagenot

and committedsaid,it is When the was immediateinjuryPleading —“
isremedy trespass.”inland, etc., the of the thepossession plaintiff,on

forbeauthor, may supportedon 173, says,page TrespasssameThe —“
others, andoffromland,to not fenced thethough propertyan injury
or asoil, etc., highway publicof the it be anthe owner thoughby

; 1 Burr357Brundt, 2 Johns.also, v. VanSee,,bridge.” Cortelyou
1004; 115;Will.Ward, 1143; 2 v.Stra. NorthumberlandMayor of

court272, say,—In 8 theClark,154. v. Mod.6 East Reynolds
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“When the freehold is in the and the defendant hath theonlyplaintiff,
use of it, and he misuses is the action.” Init, Oliver’strespass proper
Precedents, 2d fored., 347, in of whichp. injuriesthe casespeaking
will lie, said,it is This action cannot maintained for abe mere tres-—“
pass, as if mana land aenters and does nuisance there.” 1 Rol.my
105, L. 25.

Hence it will it thatbe seen that has been held whereinvariably the
injury is occasioned direct and act ofthe immediate theby defendant,
and itwhen land,lias been committed the isupon plaintiff’s trespass
the proper isremedy. It immaterial for what thepurpose plaintiff
used this land. fit;It was his to to use sawany he andappropriate
the remedy him,for an is not init,to the leastinjury uponcommitted
governed by the to which he It is hisuse it. and theabsolutely,puts
remedy, for an himto his andinjury by disturbing possession interrupt-
ing his of is itit, whether he used tooccupation trespass, plant pota-
toes or Aupon man,travel over. the andhaving possession owning
the land,fee in waycannot ahave of it ofright through independent
his Clark,toright 382;the land. Barker v. 4 Ñ. H. Clark v. Boston,

B.,Concord B.Montreal 24 N. II. 118.‡
There is a further inelement this case which an action onrenders

the case an anfor theimproper remedy from act.injury proceeding
The injury here was not theonly committed andupon plaintiff’s land,
the direct and immediate result of the defendant’s act, but it proceeded
from the wilful and intentional defendant,act of the because the

“declaration alleges defendant,that the and un-contriving intending
tojustly the andinjure annoy and disturb did thisplaintiff, him,” act.

And when the is the orinjury immediate result effect of the defend-
ant’s andact, done,it has been wilfully the mustremedy be trespass.

v. 466,Dalton 3 H.Favour, ;N. and authorities there cited Wilson v.
Smith, 10 325,Wend. and cases there cited.

We are aware that when either or trover be main-trespass might
tained, the injured waive both the to andparty may the con-trespass

of chattel,version the and recover in adamages action onspecial the
case. But we do not understand that this thatsettles for a wilful

land thetrespass upon can recoverinjured party any hedamages may
sustained,have in a action on the case. In the firstspecial eitherplace,

or nottrover could here be maintained. Intrespass the second place,
a wilful act, is,it was and when it the cannot be waived andtrespass

v. Smith, 325,have case lie. See 10Wilson Wend. cited Thoughsupra.
an act was direct and ifimmediate, it resulted from the defendant’s

the be andnegligence trespass might waived case brought.

J. ILadd, have no doubt the rule settled by the cases cited in the
is, visible,brief that wheredefendant’s tangible, corporeal isproperty

and the isinjured, injury immediate,direct and from theproceeding
and ofwilful intentional act the actiondefendant, the must be tres-
And it is said to thatmake no difference thepass. property injured

with,be or be means byconnected the anmay which, rightincorporeal
v. Smith,is 10 Wend. 325.enjoyed. Wilson
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I that a ofconfess careful examination of a numbertolerably large
2cases, Freeman,from Scott v. Wm. Bl. Richer v.892, toShepherd,

50 N. H. the420, has failed to me that it is to drawsatisfy always easy
line between cases the is andthose where the direct immediateinjury

act,result of the it iswrongful and those where not.
In us, waythe case before the out his in agrievancesetsplaintiff

;that shows he has measured its entire and and his com-length depth
is, that by entirelythe wilful act of the defendant he almostplaint was

excluded from the use of the to hispassage-way leading dwelling-house,
25,21, 1874;from November to the1873, February that he was not

owner of the in thelived,house which he or of the land over which
located;was that himbut the which causedpassage-way obstruction

the inannoyance, inconvenience, damage,and the anduse occupation
of the house and in landwas, fact, his ownway, placed upon
at the foot of the He not defendantdoes that thedump. complain

away, hisdug carried or otherwiseup, depastured, injureddirectly
land. Nor it ofdoes that he was out of theappear kept possession

of it thatany inconsiderable covered the threepart except space by
logs, whose several dimensions are sopine carefully given.

I am to that ob-say of, nam'ely,unable the theinjury complained
struction of the was such a and resultway, direct immediateplaintiff’s
of the defendant’s act in the at thedepositing dump,the foot oflogs

land,on the that wasalthough plaintiff’s fregitclausumtrespass quare
which himself.necessarily onlythe of the availremedy couldplaintiff

I am inclined to the that the case was of those where theopinion one
close,waive the and and sueplaintiff might breaking of hisentering

in for hiscase damages.consequential

C. J. I inCushing, fullyconcur the brotherby myresults reached
and ifLadd, only that,to the Iadd, it,desire case should berequired

inclined to hold that hasthe difference between and case nowtrespass
become matter of form, and to the form to bepermit changedof action

amendment.by

Smith, J., concurred.
sustained.Exceptions


